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Chicago Bar Association.and Chicago Federation of Labor 
Draft Joint Plan for Improved Selection of Municipal 


Judges 


illustration of the 
the 


and 


A‘ ITABLE 
advantages 


method of 


democratic 


discussior mutual give 


and take is furnished by 


the agreement 


reached by committees of the Chicago 


Bar Association and the Chicago Fed 


eration of Labor a plan to change 


the mode of election of the Municipal 
Court of Chicago. The plan has been 
embodied in a bill and its passage will 
be urged at Springfield. 

\ statement issued by the Board of 


1 


Managers of the Chicago Bar Associ 
» 


{ 
ation—of which Henry P. Chandler is 


President—gives the following interest 


details of the steps leading up to 


between two important 


ing 
the agreement 
groups of the community 


“For many months beginning under 
McKinney, con 
held at 
the 
icial 


1 


representatives of the 


the presidency of Mr 
been 


members of 


ferences have intervals 
Association's 
Selection 


Chicago Fecera 


between 
Committee on Jud and 


tion of Labor in order, if possible, to 


secure support from organized labor for 
or failing that to 
ome other plan on 
The dis 


cussions crystallized February 2, 1939, 


the Association’s plan, 
see if there was 


which we might both unite. 


in a letter to the Association from the 


Committee of the Federation of Labor 
This letter long 
realizing the ait f the 
and happily provided what the officers 


of the Association 


went way toward 


Association 


consider a 


reason 
ible basis of agreement. 
“The Committee of the Federation 


concurred with the Association in the 
position, ‘that the should be 
and would like to be free from politics.’ 
The committee believed that, ‘all of our 
judges — Circuit, Superior, Probate 
and Municipal — should be 
nominated and elected on a non-partisan 
basis,’ and said that it was opposed to 


udiciary 


County, 


' 


their election or reele¢ 
The mittee 


~rn fs 
Oall 


tion on a 


basis. favored the 


tion 











the Association that after a 
judge had once been elected, the elec- 
tion in reference to him thereafter, at 
the end of his term, should be only upon 
the question whether he should be re- 
tained in office, and he should not be 
pitted against an opponent. In this 
connection the committee aptly 
‘It is a principle of trades unionism 
that a worker has demonstrated 
his efficiency as a mechanic, artisan, or 
at any other line of work, shall be con- 
tinued on the job, and shall not be re- 
moved except for good cause proven.’ 

“The point where the committee 
diverged from the previous plan of the 


plan of 


said: 


who 


\ssociation was in respect to the ap- 
the first 
stance from a list of eligible persons 


pointment of judges in in- 
furnished by a commission appointed 
by the Appellate Court. To this plan 
the committee said, ‘We are unalterably 
opposed,’ and upon further discussion 
it appeared that the Federation would 
opposed to 


Instead 


be conscientiously any 
method of appointment. the 
Committee of the Federation proposed 
i plan for the election of judges in the 
first instance upon a non-partisan ballot. 

“Not only from the Federation, but 
from other representative persons in 
the community, objections had been en- 
countered to the selection of judges by 
appointment. Apart from the merits of 
appointment about which there is rea 
sonable difference of opinion, the offi- 
of the Association 
vinced that it was not attainable. 
plan which the Committee of the Fed- 


cers became con- 


ihe 


eration announced its 
support, would represent a substantial 


willingness to 


improvement over the present system. 
It embodies two principles of funda- 
mental importance: first, the separation 
of judges from party politics, and 
second, the judges 


once selected only upon their records. 


accountability of 
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“Consequently, the Committee on 
Judicial Selection and the Board of 
Managers decided to accept the plan 
approved by the Committee of the Fed- 
eration, in application to judges of the 
Municipal Court, whose election may 
be regulated by statute. The accom- 
panying bill is the result. It was unan- 
imously approved by the Chicago Fed- 
eration of Labor at its meeting March 
5, 1939. At a previous meeting the 
Federation had heard representatives of 
the Association with marked courtesy 
and consideration. 

“The bill provides in brief that the 
chief justice and associate judges of 
the Municipal Court shall be chosen in 
the first instance by election upon a 
non-partisan ballot. At the April pri- 
mary in every even-numbered year 
there shall be a nominating election at 
which there shall be nominated twice as 
many candidates as there are judges to 
be elected. Candidates for nomination 
may obtain a place upon the ballot by 
the filing of a petition signed by not 
less than three thousand legal voters. 
At the succeeding November election 
the final election shall be made from 
among the candidates nominated at the 
nominating election. The ballots at 
both the nominating and final elections 
shall be without party designation of 
anv kind. 

The initial term of the 
elected shall be four years, 
considered long enough for 
demonstrate whether he is a good judge 
or not. At the end of that time and 
thereafter at six year intervals as long 
as he remains on the bench, the judge 
shall go before the people without op 
solely upon the question 
whether he shall be retained 
He shall be deemed reelected unless the 


judges so 
this being 
a judge to 


position 
in office 


majority of the voters voting on his 
candidacy vote against him, and such 
majority is not less than twenty-five 
per cent of the voters voting upon any 
candidates at the Other de- 
tailed regulations are contained in the 


Oso 


election. 
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American Law Institute 


Council Holds Busy 
Meeting 


N ITS busiest meeting since the be- 

ginning of its work, the Council of 
the American Law Institute met in 
New York the week of February 21. 
It had before it 1217 pages of Restate 
ment drafts. Their discussion 
full week’s work. 

It was announced that torts is to be 
finished this year. It has been a long 
and difficult task. Three volumes have 
already appeared, the third last fall. 
This winter’s meeting went over the re 
mainder of the material which, in turn, 
will be considered for the fourth 
last volume. 

This volume will cover a wide rang« 
of topics. Since Professor Bohlen’s 
illness he has been unable to carry on 
his work. The topics remaining to be 
covered have been assigned to several 
men and each, with his advisory group, 
has completed his assignment in tenta 
tive form. 

Dean Fraser of Minnesota has writ 
ten the material in that 
field known as Private 
this year submits Chapters on Waters 
The Sections problems of 
Pollution, Interferences with Water 
Courses, questions of Riparian Rights 
and Subterranean and Surface Waters 
Professor Harry Shulman of Yale has 
been writing that part of the material 
covering the general subject of Inter- 
ference with Business Relations. His 
material this year completes the study 
of such Interference by Trade Practices 
and takes up Trade Secrets, False Ad- 
vertising, Boycott and Inducing Breach 
of Contract. Then 
highly controversial subject of 
Disputes, a discussion of which should 
make for interest at the May meeting. 

The Chapter on “Injunction” 
the joint names of Professor Edgar N 
Durfee of the University of Michigan 
and Dean Maurice T. Van Hecke of 
the University of North Carolina. The 
Chapter in Damages has been written 
by Professor Warren A. 
Harvard. His record certainly entitles 
him to be called a veteran Reporter for 
the Institute. Mr. 
tributes a final group of Chapters on 
such subjects as Contributing Tort 
feasors, Defenses, Termination of a 
Cause of Action for a Tort, and a clos 
ing catch-all Chapter on Tortious Con 
duct Not Previously Dealt With. This 
completes the Torts material — the 
longest task which the Institute has un 
dertaken. 

There were two drafts in Property 
One came from Richard 
Powell of Columbia with whom was as 


made a 


and 


controversial 
Nuisance, and 


cover the 


he moves to the 
Labor 


bear S 


Seavey of 


Seavey also con 


Professor 
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sociated Professor A. James Casner, 
this year of the Faculty of the Harvard 
Law School. These contain a discus- 
sion of Class Gifts and a Study of Lim- 
itations to “Heirs” in similar groups 
Another pamphlet written by Professor 
Oliver Rundell of the University of 
Wisconsin dealt with Easements and 
Profits and Licenses. 

In addition, there was a discussion 
of the Act on “Contribution Among 
Joint Tortfeasors.” This Act is being 
drafted in cooperation with the Na- 
tional Conference of Commissioners on 
Uniform State Laws. 

Finally, there were two pamphlets in 


the Law of Security. One deals with 


Liens. The other the beginning of the 
subject of Suretyship. The unusually 


well attended meeting of the Council 
gave careful attention to this mass of 
material. All of it will be presented by 
the various Reporters to the meeting of 
the Institute in May. 

This meeting will be held, as usual, 
at the Mayflower Hotel, Washington, 
and the dates are May 11, 12 and 13. 


New York Regional Con- 


ference Sponsored by Sec- 
tion of Bar Organization 
Activities 

On Saturday, February 25, 1939, over 
fifty officials representing State Bar As- 
sociations and members of the House 
of Delegates of the American Bar 
\ssociation met in the House of the 
Association of the Bar of the City of 
New York for an all-day conference 
on Bar Association problems. Bar As- 
sociation officers from Maine to North 
Carolina, representing each of the 
States in the first four Federal Judicial 
Districts, were present, excepting rep 
resentatives from South Carolina. 

The meeting was sponsored by the 
Section of Bar Organization Activities 
of the American Bar Association and 
was led by its Chairman, R. Allan 
Stephens of Springfield, Illinois. Other 
members of the Section who partici- 
pated in the plans for the meeting were 
Raymer F. Maguire of Orlando, Flor- 
ida, Vice-Chairman; L. Stanley Ford of 
Hackensack, New Jersey, Secretary; 
and Council Members Forest G. Moor- 
head, of Beaver, Pennsylvania, William 
W. Evans of Paterson, New Jersey and 
Charles H. Strong of New York City. 


For a meeting of lawyers it was 
unique in that there were no_ set 
speeches. The entire day was devoted 


to round-table discussions of common 
problems which face active bar associa- 
tion officials every day in the week. 
The Chairman opened the meeting by 
having a representative from each State 


outline the form of the State Bar As- 


sociation in his particular State. This 
brought forth some very interesting 
ideas. 


About a half hour was devoted to a 
general discussion on the establishment 
and operation of legal aid clinics both 
in the large centers and in the small 
communitjes. 

This was followed by a very instruc- 
tive discussion on post admission legal 
education methods led by Burt J. 
Thompson of Forest City, lowa. Mr 
Thompson pointed out that the Section 
of Legal Education of the American 
Bar Association stood ready to assist 
any State or other Bar Association in 
organizing legal institutions best suited 
to the particular needs of each com- 
munity. He outlined the method of 
operation of institutions which had been 
successful in various parts of the coun- 
try, particularly in Iowa. 

The problems of the maintenance of 
a central office for a Bar Association 
were discussed, as was the. general 
question of bar association publicity. 

After an informal luncheon, which 
gave the delegates an opportunity to 
get acquainted with each other and at 
which there were no speeches of any 
kind, the meeting resumed and spent 
the afternoon in exchanging ideas on 
such subjects as unauthorized practice, 
law books and libraries, employment 
services, office form scrap _ books, 
younger members’ activities and similar 
problems. 

No resolutions of kind were 
adopted and none were intended. Fol- 
lowing the style of similar meetings 
previously held in Kansas City and 
Columbus, Ohio, the meeting 
planned primarily as an effort on behalf 
of the American Association 
through its Section on Bar Organiza- 
tion Activities to bring together a group 
of State Bar Association officials for 
the purpose of exchanging ideas and 
generally discussing better methods of 
bar association organization. 

Typical of the expressions of ap 
proval which followed the meeting are 


any 


was 


Bar 


these: 
“Anyone attended could not 
leave the meeting without feeling that 


who 


it was run on a fine businesslike basis, 
that the subjects picked for discussion 
were common to all Associations and 
that the exchange of ideas was most 
helpful.”"—Robert France, President, 
Bar Association of Baltimore City. 

“Under Mr. Stephens’ guidance we 
covered more subjects and got more 
practical suggestions than I would have 
thought possible in so few hours. This 
ought to be made an annual event.”— 
Herbert M. Sherwood, President, 
Rhode Island Bar Association. 


“To me, these meetings display co- 
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ordination of the Bar in action, and 
are the logical development of the blue 
prints and new constitution we worked 
sO many .years to get.”—Philip |] 
Wickser, Buffalo, York. Member: 
of the House of Delegates. 


feature of the 


New 
“The most impressive 


meeting was the quantity of material 
of your Committee 

Activities laid be- 
methods of 


efficient 


which the members 
on Bar Organization 
fore the 
making bar asso 
in their work. 

“T must conf 


conference as to 
itions most 


vat | looked forward 


to the meeting a not particularly 
ittractive duty to lischarged! I look 
back upon it as a gathering of great 
nterest and value and keen enjoyment 
ind I congratulate you and the othe: 
members of your section.”—John Kirk 
land Clark, New York City, Member 
of the House of Delegates 
“The meeting extremely inte1 
esting and instructive .’—Forest G 
Moorhead, Beaver, Pennsylvania. 
L. STANLEY Forp, Secretary 


Personality and Career of 


New Associate Justice 

RESIDENT ROOSEVELT sent 

to the March 20th his 
appointment of William O. Douglas 
of Connecticut to be an Associate Jus 
tice of the Supreme Court of the United 
States, as successor to Mr. Justice 
Louis D. who recently retired 
from active service in the Court. Con 
firmation of the nomination seems likely 
to meet with no considerable opposition 
in the Senate. Unusual public interest 
has been manifest in the personality 
ind career of the new Associate Jus- 
tice, who will bring the membership of 
the Court again to its full complement 

William Orville Douglas born 
in Maine, Minnesota, on October 16, 
1898. With his family, he lived in Es 
trella, California, during 1900-1902, in 
Cleveland, Washington State, 
1903-1904 : moved to 
Washington, in 1904 
His father was William Douglas, who 

died August 12, 1904. His father was 
active in church work in Nova Scotia, 
and later was Home Missionary of the 
the United 
Missionary 
and 


Senate on 


srandeis 


was 


during 
Yakima 


and 


Church in 
had Home 
Minnesota, California 


Presbyterian 
States. He 
*hurches in 
Washington. 

His mother was Julia Bickford Fiske 
Her father was Orville Thompson 
Fiske of Montpelier, Vermont, who 
moved to Minnesota, where he was ac- 
tive in local public life and was a mem- 


ber of the Union Army during the 
Civil War. 
The new Associate Justice married 


Miss Mildred M. Riddle of LaGrande, 
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HON. WILLIAM O. DOUGLAS 








Oregon, on August 16, 1923. She had 
been a teacher in the same school, in 
Yakima, Washington. Their children 
are Mildred Riddle Douglas, aged 9, 
and William Douglas, aged 7 years. In 
religion he is of his father’s faith. His 
war service was as a private in the 
United States Army (SATC). 

He is a Mason, a member of Phi Al- 
pha Delta (legal honorary fraternity), 
Delta Sigma Rho, Phi Beta Kappa, the 
American Bar Association, Beta Theta 
Pi, the New York Law Society, the 
Yale Club of New York City, and the 
Cosmos Club of Washington, D. C. 

His education was in the Grade 
School of Yakima, Washington, 1904- 
1912; the High School of Yakima, 
Washington, 1912-1916; at Whitman 
College, at Walla Walla, Washington, 
1916-1920 (A. B. degree); and at Co- 
lumbia University Law School, in New 
York City, 1922-1925 (LL.B. degree). 
He has the degree of M.A. (Honorary) 
from Yale University, in 1932, and of 
LL.D., from Whitman College, Walla 
Walla, Washington, in 1938. 

Details of his career and extraordi- 


narily rapid rise in public recognition 
are shown in the following chronology : 
1920-1922—Instructor in Yakima 
High School, Yakima, Washington ; 
1925-1927—Associated with law firm 
of Cravath, deGersdorff, Swaine & 
Wood, New York City: 


1927—Law clerk, Yakima, Wash 
ington ; 
1925-1927—Lecturer in law, Colum 


bia University Law School: 
1927-1928—Assistant Professor of 
Law, Celumbia University Law School ; 
1928-1929—Assistant Professor of 
Law, Yale Law School; 

1929—Special Advisor to Wm. J. 
Donovan, Bankruptcy Investigation, 
New York City; 

1929-1931—Associate 
Law, Yale Law School ; 

1929-1932—Collaborated with United 
States Department of Commerce in 
bankruptcy studies; 

1929-1932 — Director, Bankruptcy 
Studies, Institute of Human Relations, 
Yale University; 

1930-1932—Secretary to Committee 
on the Study of Business of the Federal 


Professor of 
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Courts made for the National Commis 
sion on Law Observance and Enforce- 
ment ; 
1931-1932—Professor of 
Law School; 
1932 to date—Sterling 
Law, Yale Law School; 
1934-1936 — Director, 


Committee Study, Securities and Ex- 
change Commission, Washington, D. ( 


Law, Yale 


Professor of 


Protective 


1936—Commissioner of the Securi- 
ties and Exchange Commission, Wash 
ington, D. C.; 
September, 
of the 
mission. 
Member of Board of Visitors of the 
Foreign Bondholders Protective Coun- 
cil, Inc.; Member of President’s Com 
mittee on Railroad Legislation; Mem 
ber of the Committee on Impending 
Shortage of Electric Power for War 
Needs; Member of the Temporary Na- 
tional Economic 


1937—Elected 
Securities and 


Chairman 


Exchange Com 


Committee. 


He is co-author of several books in 
which are collected legal cases and busi 
ness materials on problems of business 
and finance: 
(1931); Corporate 
(1931); Losses (1931); Corporate Re- 
(1931); and _ Partner- 
He is also co-author of 
Recent Social 
collaborator on two 


Corporate Finance 


Management 


organizations 
ships (1932). 
the chapter on law in 
Trends, and 
umes entitled, Business of the Federal 


vol- 


Courts (prepared for the National 
Committee on Law Observance and 
Enforcement of which Mr. Wicker- 


sham was chairman) during the admin 
istration of President Hoover. 

The diversified subjects to which his 
active mind has adverted in the field of 
law are shown by the fact that he is 
the author of the article on bankruptcy 
in Encyclopedia Brittanica, and the ar 
ticle on bankruptcy in Encyclopedia of 
Social Sciences. He has been author 
and co-author of articles in various 
periodicals, including 

Protecting the Investor (1934), 23 
Yale Review 521; 

Secondary Distribution of Securities 
(co-author) (1933), 41 Yale 
Journal 949; 

Stock Brokers as Agents and Deal- 
ers (co-author) (1933), 43 Yale Law 
Journal 46; 

Directors Who Do Not Direct 
(1934), 47 Harvard Law Review 1305; 

Effects of Securities Act Upon In- 
vestment Banking (co-author) (1933), 
1 University of Chicago Law Review 
283 ; 

Federal Securities Act of 1933 (co- 
author) (1933), 43 Yale Law Journal 


Law 


171; 
Protective Committees in Railroad 
Reorganizations (1934), 47 Harvard 


Law Review 565; 
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Vicarious Liability (1929), 38 Yale 
Law Journal 584, 720; 

Insulation from Liability 
Subsidiary Corporations (co-author ) 
(1929), 39 Yale Law Journal 193; 

Functional Approach to Law of 


through 


3usiness Associations (1929), 23 Illi- 
nois Law Review 673; 

3usiness Failures Project (co-au 
thor) (1930), 39 Yale Law Journal 


1013; 

Business Failures Project (1931), 40 
Yale Law Journal 1034; 

Equity Receiverships in the United 
States District Court in Connecticut, 
1920 to 1929 (1930), 4 Connecticut Bar 
Journal 1; 


Some Functional Aspects of Bank- 


ruptcy (1932), 41 Yale Law Journal 
329: 
Bankruptcy Administration (1932) 


32 Columbia Law Review 25; 

Wage Earner Bankruptcies (1933), 
42 Yale Law Journal 591; 

Landlord Claims on Reorganization 
(co-author) (1933), 42 Yale Law Jour- 
nal 1003; 

A Symposium on Credit for the Ur- 
ban Employee (1933), 42 Yale 
Journal 473 (1933). 

He principally prepared the Report 
of the Securities and Exchange Com- 
mission as a result of its study and in- 
vestigation of protective and reorgani- 
zation committees : 


Law 


Part I—Strategy and Techniques of 
Protective and Reorganization Commit- 
tees (1937) ; 

Part II—Committees and Conflicts of 
Interest (1937); 

Part I1I—Committees for the Hold- 
ers of Real Estate Bonds (1936) ; 

Part IV—Committees for the Hold- 
ers of Municipal and Quasi-Municipal 
Obligations (1936) ; 

Part V—Protective 
Agencies for Holders of Defaulted 
Foreign Governmental Bonds (1937); 

Part VI—Trustees Under Indentures 
(1936) ; 

Part VII—Management Plans With- 
out Aid of Committees (1938). 

As a member, and later the Chair- 
man, of the Securities and Exchange 
Commission, he has participated in the 
writing of all findings and opinions of 
that body from February, 1936, to the 
time of his appointment to the Su- 
preme Court. 

His rapid rise and vivid personality 
have made him one of the most engag- 
ing figures in American public life; and 
the keen popular interest in his career 
is likely to be heightened, rather than 
dimmed, during his service in the Su- 
preme Court. To have come from pov- 
erty to high place by his own unaided 
efforts, and to have heightened con- 
stantly a reputation for honesty, sin- 
cerity, diligence, and fairness, as well 


Committees and 


as homely qualities of life and speech, 
will be pointed to by many as proof that 
“it still can be done Such a life his- 
tory seems bound to instill a deep re- 
spect for a form of government and a 
system of society under which individ 
ual ambitions can be so strikingly and 
worthily realized. 

Recently Mr. Douglas 
saying : 

“We are a capitalistic economy and 


was quoted as 


only so long as we remain a capitalis- 


tic economy will we remain a democ- 
racy. Capitalism and democracy are 
Siamese twins: they cannot live if 
separated. An effective job requires a 
leadership of business and alertness of 


industry to its own responsibilities. In- 
dustry has it in its power to take the 
lead in putting its 
house in order Every 
should not be left t 


whole _ c¢ rporate 


such chore 


government. Let 


us not look to government for leader - 
ship, except where self-help breaks 
down.” 


Survey of Economic Status 


of Bar in New Jersey 


HE New Jersey State Bar Asso 
ciation has undertaken a survey of 


the economic status of the legal pro- 
fession in that State. In a statement 
to the members of the Bar of New 


Jersey, approved by President William 


D. Lippincott of the State Bar Associa- 
tion, and signed by Mr. John V. 


Laddey, who is in charge of the survey, 
the project is described as follows: 

“This project has been proposed to 
supply the members of the Legal Pro- 
fession, particularly those immediately 
concerned with matters affecting Legal 
Education and Admissions to the Bar, 
pertinent informa- 
status of the 
profession in New Jersey. It is pro- 
posed to find out the income range of 
New Jersey lawyers during the past 
fifteen years and to correlate this infor- 
mation with data about the age, sex, 
education, race and national origin, 
professional status and nature of prac- 
tice and other characteristics of the 
members of the profession in the State. 
The study is intended to show whether 
or not the profession is over-crowded, 
on a state-wide basis, and also in the 
several sections of the State, what type 
of education, legal and other, has pro- 
duced effective members of the profes- 
sion. The findings of the study are ex- 
pected to be useful to Bar Examiners, 
Teachers of Law, and to Candidates for 
admission, as well as giving to the gen- 
eral public and to the profession as a 
whole a comprehensive picture of New 
Jersey Lawyers, how much money they 
make, and what they do.” 

(Continued on page 354) 
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ne By Joun Foster DULLEs 
4 her of the New York Bar; Chairman of Committee on Administrative Law 
oe of the Association of the Bar of the City of New York. 
“a VERYWHERE among lawyers there is a grow- tions government naturally strives to become more ef- 
ing interest in this new thing we call the “admin- ficient and this is expected of it. 
istrative process.’ Of course, it is not really new. One expression of this urge for efficiency 1s the 
That it seems new is due, on the one hand, to forget- administrative agency. Thereby certain fields of hu- 
US fulness and, on the other hand, to new terms and to man activity are turned over to the ministration of 
new impacts. Actually, the administrative process is commissions endowed with broad authority to legislate, 
the oldest thing that there is in the way of govern- to administer, and to enforce, within their respective 
ott ment. The simplest and most primitive organization fields. In this way, it is felt, there can be attained an 
” of society involved the vesting, in a single person or efficiency not obtainable under a system of checks and 
“A group, of tl entire authority of government. balances. 
- Through long experience and often much struggle The creation by our Federal government of the 
ee there has emerged, in certain areas, a division of the Interstate Commerce Commission and the Tl ederal 
-_ authority into parts independent of each other and Trade Commission was indicative of the modern trend 
4 checking each other. In this way, it was believed, to which I refer. The proposal to create these com- 
V. the freedom of the individual could be insured as missions aroused much antagonism, although they were 
Ys against the despotic tendencies of government, But not endowed with what, today, we would consider to 
the system of checks and balances is what is really be broad powers. We have gradually become accus- 
” new and it has never become deeply rooted except in tomed to these particular commissions and the fears 
O- the Anglo-Saxon countries. In the United States originally entertained have been allayed. 
“A which came into being as a revolt against tyranny—we During recent years the Federal government has 
, find strangely implanted the conception that one body adopted, on a wide scale, the administrative process and 
“ should make the laws, another administer them, while has greatly developed its technique with reference to 
* a third possessed the power to interpret them and the characteristics of administrative commissions. It 
he control their enforcement. has been willing to strain to the limit the constitutional 
v It is manifestly inefficient to put into separate provisions with reference to the delegation by the Con- 
of compartments the three principal ways in which au- gress of legislative power. Indeed, in the case of the 
st thority manifests itself. But it is an inefficiency which NRA, delegation was pressed beyond the constitutional 
:- we have measurably accepted because, with “an ex- limit. The result of these efforts has been the establish- 
m; panding economy and a laissez faire policy, there was ment of a large number of Federal administrative agen- 
n, no particular need of a government which was highly cies—over forty in number—which govern with broad 
om efficient. We preferred, and felt we could afford, an power various sectors of our social life. Many have 
Be inefficiency which was protective against possible been set up with a view to achieving promptly certain 
A tyranny. reforms. In order to give them a mobility which will 
~ 3ut during recent years our world has changed. permit them to attain more surely and more quickly the 
d, Society has become vastly more complex. It is only desired results, these administrative tribunals have, to 
- experts who can today trace cause into effect. Our a considerable extent, been endowed with all three of 
pe economy is no longer an expanding one Social and the attributes which we have generally felt it wise to 
» economic problems have become acute and press for separate, namely, legislative, administrative and judicial 
S- solution. The duties and responsibilities of govern- powers. The consequence is an instrumentality of an 
- ment have enormously increased. Under such condi- effectiveness hitherto unknown. 
5, oo eS pe Lawyers have heretofore had to deal, primarily, 
or *An address delivered on January 14, 1939, at Langdell . "hei ; a : P : 
i- Hall, Cambridge, Massachusetts, under the joint auspices of with the static. , Laws have been passed which consti 
3 the Bar Association of the City of Boston and the Harvard tuted, for the time being, a complete and final exer- 
. Law School. Mr. Dulles is chairman of the Committee on Ad- cise of the legislative power. Such laws constituted 
Ww ministrative Law of the Association of the Bar of the City of obstacles to action in certain particular ways. but they 
y New York. He is a member of the firm of Sullivan and Crom- : 
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were fixed obstacles. Today we encounnter, not a 
mere obstacle, but a weapon which is like a flaming 
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sword. It is not static but is wielded by skilled hands, 
directed by astute brains. The flexibility and scope is 
such that avoidance thereof is impossible and adjust- 
ment thereto a difficult problem. Vast fields which 
touch the lives of us all have been turned over to the 
ministration or policing of such agencies. 

It is not my purpose to deal with the distinctive 
attributes of the different administrative tribunals. 

I propose to devote myself primarily to consid- 
ering some of the general aspects of the problems in- 
volved, and in the first instance the attitude which the 
lawyers should adopt if they are to deal effectively with 
this new species of being which confronts them at every 
turn and which is bewildering because of its many 
facets. 

It would, I think, be vain to deny that there exists 
today fundamental antagonism between lawyers as a 
whole and these new administrative tribunals. 
Throughout the country bar associations—national, 
state and local—have set up committees to study the 
problem of administrative tribunals. The underlying 
reason for this is a widespread feeling that the tri 
bunals are a menace to personal liberty and a step to- 
ward despotism and that they need to be curbed. Vari- 
ous legislative proposals have emanated from bar as- 
sociations designed to make impotent the adiministra- 
tive process. I am not in sympathy with such pro- 
posals and, in the concluding portion of this talk, I 
shall refer to this aspect of the problem. Before that, 
however, I think it may be useful to consider certain 
phases of the situation which are of practical moment 
to a lawyer who, on behalf of a client, has to deal with 
the actual situation. All of us would agree that what- 
ever our personal views may be with respect to the 
merits of combining, in one body, legislative, adminis- 
trative and judicial powers, such views should not be 
permitted to prejudice the position of a client. It is, 
then, the practical approach and conduct, on behalf of 
a client, which I would now consider. 

No lawyer can effectively represent a client in 
dealings with an.administrative tribunal unless he gets 
himself into a state of mind which, on the one hand, 
frees his advice and action from prejudices and, on the 
other hand, involves a recognition, which if it cannot 
be sympathetic should at least be intelligent, of the at- 
titude of commissions toward their task and toward 
lawyers who appear before them. 

I do not include, as “prejudice,” the honest con- 
viction of many lawyers that the administrative process 
is, potentially, subject to grave abuse. But I do feel 
that there are many other factors which, often uncon- 
sciously, influence a lawyer’s attitude toward adminis- 
trative tribunals and which do create prejudices. The 
lawyer should, with mental honesty, search his mind 
to find such prejudices and, if he finds them, seek to 
eradicate them. 

Lawyers have to a very considerable extent been 
spoiled. They have had, in which to operate, a field set 
apart by rules of its own and within which a special 
form of intellectual exercise and enjoyment was ob- 
tainable. 

To illustrate what I mean I may refer to the fact 
that some years ago I spoke to the honor group of one 
of our leading preparatory schools. I chose as my 
topic “The Futility of Intelligence.” This was a con- 
siderable shock to the boys who had achieved high 
scholastic standing, and, I fear, even more of a shock 
to their masters. What I sought to develop was that 
there were very few fields in life within which it was 


possible to obtain results purely by reliance upon the 
operation of intellectual processes. Human action is 
predominantly dictated by custom, mass emotion, loves, 
hates, appetites, prejudices, and other non-rational fac- 
tors. In most fields of human activity all of these ele- 
ments must be taken into account and results cannot 
be expected merely because logic would seem to de- 
mand it. But there are certain carved-out areas within 
which results are obtained primarily by intellectual 
processes and where pure reason holds sway. The 
game of chess is an illustration. It constitutes a special 
field governed by certain rules which afford scope for 
the free and undisturbed exercise of intellectual 
processes. 

The law—outside of jury practice—is a somewhat 
similar field and one of its great attractions has been 
that there are certain rules of the game which, in their 
broad outlines, have been long established and which 
permit a species of intellectual enjoyment obtainable in 
few other walks of life. 

Lawyers, quite naturally, have always sought to 
maintain their special preserve, and so far as possible 
to keep the rules unchanged. They have justified 
themselves by extolling “certainty.” It is more impor- 
tant, they say, that law shall be definitely ascertainable 
than that it do precise justice and equity in each case. 
Lawyers have ascribed the term “bad law’ to those 
deviations from precedent which result from “hard 
cases.” There is much merit in the doctrine of “cer- 
tainty.”” Without reasonable certainty business, for ex- 
ample, is paralyzed. But “certainty” has also, for the 
lawyer, been a self-serving doctrine and consequently 
exaggerated. 

The Bar historically has been conservative, stand- 
ing against changes which materially modified the rules 
within which they worked. From time to time impor- 
tant changes have occurred. But they have usually 
occurred due to pressure from without rather than to 
reform from within. The introduction of “equity” came 
when common law had become so rigid that legal tech- 
nique was almost an end in itself, largely unrelated to 
justice. Simplification of pleadings, liberalization of 
rules of evidence have come primarily from pressure 
from the outside public which, in the face of recurrent 
failures of justice, demanded less technical procedures. 

Administrative bodies represent the most recent 
and most flagrant intrusion into the lawyer’s preserve. 
Thereby there has occurred an extraordinary change 
in the rules of the game. The classic separation of 
legislative, executive and judicial functions has been 
cast aside. The law has, in effect, become mobile 
rather than static. Uncertainty replaces certainty, and 
much which has been learned over the years has become 
obsolete. No longer is it possible for a lawyer to sit 
at his desk and by making logical deductions from past 
decisions advise his client with confidence as to his 
rights. All of this is naturally disturbing and upsetting 
to lawyers and tends to create in them a sullen resent- 
fulness which, unless overcome, will largely disqualify 
them from effectively representing their clients. 

Many lawyers today will . . . lose their clientele if, 
resentful of the intrusion of innovation, they close their 
minds to the actual changes which are going on about 
them and which, for better or worse, must, for the time 
being, be accepted and understood if the interests of 
their clients are to be preserved. 

It is not only necessary for lawyers to eliminate 
their own prejudices, but they should also seek to ap- 
preciate the point of view of those who man the ad- 
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ministrative bodies with which they have to deal. It is 
always wise to seek to know what the person with 
whom you have to deal is thinking of you. And we 
must recognize that if there is prejudice on the part of 
the Bar against administrative tribunals, there is 
equally prejudice on the part of the administrative tri- 
bunals against the lawyers. Prejudice in any quarter 
is bad. But where prejudice is coupled with power 
it must be recognized and taken into account as one of 
the significant elements of the situation. 

It comes as somewhat of a shock to a lawyer to 
learn that many administrative bodies prefer to deal 
directly with the client and éncourage the client to dis- 
pense with the interposition of a lawyer. This is a re- 
versal of the usual situation. Normally results can best 
be achieved and differences can more readily be recon- 
ciled if there exists an intermediary skilled in settling 
differences and able to approach the problem with a de- 
tachment which is seldom felt by the person who is him- 
self directly concerned. 

The desire to deal directly with the client is not 
typical of the older administrative bodies. The differ- 
ence is, however, not wholly explicable by the relative 
immaturity of recently created commissions. It results 
from the fact, to which I have already alluded, that such 
commissions often feel that they have a mission, not to 
deal judicially with individual cases through the 
meticulous application thereto of fixed rules, but rather 
to achieve promptly some broad social reform. The 
individual case assumes little importance of itself and is 
to be dealt with primarily from the standpoint of its 
bearing upon the whole. 

Such an approach is alien to the historical ap 
proach of the lawyer. He thinks in terms of his par 
ticular case and is accustomed to tribunals which adopt 
a like attitude, disclaiming responsibility for policy. The 
lawyer is often relatively ignorant of the field as a 
whole and has no adequate facilities for learning it and 
appraising the evils sought to be eradicated. There- 
fore, when the commission meets a lawyer, there is apt 
to be no constructive joinder of issues. The lawyer is 
argumentative about facts which to the conjmission 
seem unimportant details. The commission knows, or 
thinks it knows, what is required in the interest of the 
situation as a whole, and it feels that the lawyer is 
ignorant of this or, if not ignorant, cannot allow it to 
sway his professional presentation. The commission 
feels that the lawyer is adept at concealing that which 
may seem prejudicial. It is eager to get quickly at the 
facts in its own way. It is thus not surprising that 
commissions of certain types are apt to feel that the in- 
terposition of the lawyer involves a mere waste of time 
and that progress can best be achieved by dealing di- 
rectly with the party in interest. 

There is also a growing disposition on the part of 
government officials to challenge the lawyer’s tradi- 
tional viewpoint that anyone. even though guilty in ap- 
pearance, is entitled to be represented by competent 
and reputable counsel. Those who serve the govern- 
ment generally become identified in spirit with its pre- 
sumed goals. They loyally and often in the spirit of 
crusaders seek to advance its ends. Their own mood 
of self-identification with their own client makes it diffi- 
cult for them to recall that lawyers can represent their 
clients dispassionately and without identification with 
their clients’ obiectives. They feel that lawyers. 
through lack of principle or venality, sell their souls and 
become an inferior order of being. 

In saving what I have said regarding the mental 
attitude of certain commissions toward lawyers, T am 


indulging entirely in guesswork. It is not guesswork 
that commissions, which feel that they have a mission 
to achieve an overdue social objective, prefer in many 
situations to deal directly with the client and to by-pass 
his lawyer. This view has not infrequently been ex- 
pressed. The reasons for this have never been con- 
fided to me, but I have attempted to rationalize them 
in a way which seems to be natural. I do this, not 
because it is a pleasant topic on which to dwell, but 
because it is important that we should seek to see our- 
selves as others see us. 

From the foregoing, I draw certain practical con- 
clusions : 

1. The lawyer dealing with a commission should 
not carry into his work prejudices and resentment 
which are perhaps natural but which, in justice to the 
client, must not be allowed to color the lawyer’s judg- 
ment and action. He should, for example, be very sure 
that he does not unwittingly encourage the client to 
fight a commission because this will afford the lawyer 
a chance to vent his general feelings against commis- 
sions as such. 

2. The lawyer should seek to appreciate the com- 
mission’s viewpoint and its social objectives. Only 
thus can he acquire the vision to see what, to the com- 
mission, will appear to be the weakness and the 
strength of his case. 

3. The lawyer should not, as a matter of pride, 
seek always to be the intermediary with the commis- 
sion. There are times when the client can best deal 
directly with the commission. 

4. The lawyer can perhaps be more discriminat 
ing about his clientele. It seems to me that a dis- 
tinction can be drawn between representing a client in 
a controversy regarding the past—which has already 
crystallized—and advising him regarding some pro- 
jected action. In the first case the lawyer has a duty 
which can not be shirked merely because some officials 
may not like to have their prosecutory task thereby 
made more difficult. But as regards projected action, 
the lawyer is under no duty to a prospective client 
and should weigh the social implications of what he 
does. 

We now pass from the psychological area to more 
concrete practical problems. For this purpose we can 
conveniently classify our problems as between the 
legislative, administrative and judicial. The classifica- 
tion is, of course, largely conventional. There is, in 
fact, no clear dividing line. An order by a commission 
may readily partake of all three characteristics. Nev- 
ertheless, some subdivision is convenient and_ that 
which I have suggested will serve as well as any. 

The first task of a lawyer is to know the relevant 
law. This presents enormous difficulties when the law 
is made by commissions which enjoy legislative or 
quasi-legislative powers. 

There is, of course, a great difference in the degree 
of legislative authority accorded to commissions. In 
the case of the NRA, the delegation was held to be 
excessive, and it was largely on this account that the 
National Recovery Act was held unconstitutional. 
Despite this decision, by such subsequent acts as the 
Public Utility Holding Company Act and the Wage- 
Hour Act, very wide legislative authority was con- 
ferred upon the administrative agency. Even where 
an act does not on its face purport to confer legislative 
discretion, this often results in fact from the power to 
interpret and implement. In this respect the admin- 
istrative agency takes over to a considerable extent 
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what has in the past frequently been referred to as 
“judicial” legislation. The courts have frequently had 
to deal with and apply legislation so vague or general 
in character that interpretation and application in- 
evitably involved a very large amount of judicial 
discretion. Perhaps the most outstanding illustration 
was the introduction by the Supreme Court into the 
Sherman Anti-Trust Act of the so-called “rule of 
reason.” Many other examples could be given wherein 
the courts, as a matter of judicial interpretation, have 
applied their conception of the intent of the legislature 
with reference to particular situations. To a large 
extent technically equipped administrative bodies have 
now, with legislative sanction, taken over this task, 
which formerly, in default of any other agency, de- 
volved upon the courts. Thus even in the case of a 
commission to which no legislative discretion has in 
terms been granted, in fact their interpretative powers 
may involve a large exercise of quasi-legislative power. 

Lawyers have always felt burdened and somewhat 
aggrieved at the number of court decisions which they 
have had to consult in order to ascertain the law. They 
can now read with sympathy and understanding the 
Second Epistle of Peter, where it i: sau: “ they 
are again entangled therein, and overcome, the latter 
end is worse with them than the veginning.” 

Federal decisions for the last fifty years, interpret 
ing such a statute as the Sherman Anti-Trust Act, 
are but as a child’s primer compared with the opinions, 
decisions, rules and regulations of the Securities and 
Exchange Commission under the acts which it has 
been administering over the last few years. This com 
mission has already issued about six thousand “re- 
leases.” There were 1,649 such releases during the 
past year, consisting of approximately 25 pages per 
working day during the year. The Federal Trade 
Commission, during the past year, issued 1,361 pages 
of releases. The Federal Power Commission issued, 
for 1938, 328 releases (445 pages) and the National 
Labor Relations Board, during the year ended June 
30, 1938, issued. 766 releases of 1,915 pages. The 
foregoing statistics apply to only four of the forty-odd 
Federal administrative agencies. 

It is virtually impossible for any single lawyer to 
keep himself informed as to the state of the law under 
such acts as the Securities Exchange Act, the Securities 
Act, Public Utility Holding Company Act, National 
Labor Relations Act and Wage-Hour Act. There are, 
of course, services which supply currently the output 
of rules, regulations, opinions and decisions. But even 
if time can be found to read them, they are often beyond 
the understanding of one who is without the factual 
background which points to the substantive purposes 
which the commission, by its rulings, sought to achieve. 
There are a few large law firms with a clientele such as 
requires and warrants their keeping in more or less 
constant touch with one or another of the commissions. 
Such a firm may be in a position to know with some 
definiteness what the law is with reference to some 
particular state of facts. But most lawyers and most 
law firms are not in a position, through their own 
unaided efforts, to advise with confidence with respect 
to matters upon which they may be consulted, if these 
matters fall within the jurisdiction of some adminis- 
trative body. 

This is, for a lawyer, a very awkward situation 
in which to be placed. But it is, I think, safer and 
sounder for a lawyer to accept the fact of his own 
ignorance rather than to improvise opinions with a 


view to bolstering his own seli-respect or impressing 
his client. 

Most commissions happily have 
difficulty in which lawyers are placed and are prepared 
to receive and deal courteously with reasonable in- 
quiries. 

The Securities and Exchange 
from its inception been willing to assist lawyers in 
elucidating the law and, during the past year, has 
publicly so announced. For example, by Securities 
Exchange Act release No. 1861, it said that 
who have doubt concerning the application of this Rule 
[regarding underwriters] will find the staff of the com- 
mission at all times available for discussions of the 
scope of the Rule and its application to their particular 
situations.” A few days ago, by Utility Holding Com 
pany Act release No. 1380, it announced that persons 
desiring to determine in advance whether a particular 
transaction fell within the rules, might apply to the 
commission for a finding and opinion. 

Lawyers who have had occasion to deal frequently 
with the Securities and Exchange Commission can 
testify to the unfailing courtesy and patience with which 
their inquiries have been dealt with. Similarly, the 
Federal Trade Commission has sought to assist in 
interpreting the Robinson-Patman Act which it admin 
isters. 

A lawyer will not, however, have 
duty to his client if he merely informally ascertains 
and accepts the view of a commission’s staff as to the 
law. Such inquiry may be a useful preliminary step, 
or it may be a useful check on the lawyer’s own con 
clusions. But unless the lawyer, at some stage, thor- 
oughly and independently investigates the facts and 
the law and the rules applicable thereto, and forms his 
own opinion, he will be advising the client on the basis 
of legal advice rendered by those who owe no duty 
to the client. Particularly is it doubtful if lawyers 
should advise a client to proceed affirmatively on the 
basis of administrative advice unless such advice agrees 
with their own judgment. 

There is another type of risk in the procedure of 
getting advance advice as to the law applicable to a 
given situation. There is the danger that, in truth or 
in appearance, all relevant facts may not have been 
disclosed. When this occurs, there may subsequently 
arise charges of bad faith on one side or the other. 

Lawyers should feel under a duty, when they seek 
the advice of a commission as to the law, to refrain 
most scrupulously from seeking to gain a favorable 
opinion on the basis of factual premises which are dis 
torted or partial in material respects. Any other atti 
tude would inevitably lead to a curtailment of that 
indispensable advice which is now freely given. 
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If the law, after it has bee:; ascertained, seems to 
permit of a client doing what he wishes—or more 
usually some acceptable approximation thereto—the 
next step is apt to be compliance with certain admin- 
istrative procedure. If, for instance, securities are to 
be sold, there must be filed a registration statement. 
deficiency letters must be met and amendments satis- 
factory in form to the commission prepared and filed 
so that the requisite order of acceleration may be 
issued. Without this order the administrative process 
could not keep pace with changes in market conditions. 
If proxies are sought in the case of a company whose 
securities are listed, it is necessary to comply with the 
proxy rules and to file a proxy statement with the 
Securities and Exchange Commission. Almost all im- 
portant corporate acts of a public utility holding com- 
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pany must be submitted to and approved by the com- 
mission. Operating companies may also have to obtain 
the approval of the Federal Power Commission. Such 
administrative practice requires not merely an ante- 
cedent acquaintance with the law, of which we have 
spoken, but also a knowledge of the practical working 
habits of the commission. Commissions, as well as 
lawyers, have their problems. The fields which they 
are required to cover have enormous scope and there 
are created for the commissions administrative prob- 
lems of a major order. There is, indeed the risk that 
in the search for perfection there will be lost, in 
bureaucracy, the vaunted “efficiéncy” of the adminis- 
trative process. The lawyer must however help to 
avoid this, by conforming to orderly procedures. The 
lawyer should be familiar with and considerate of the 
practical methods of each commission whose adminis- 
trative functions he calls into play. The time element 
is here a most important factor. The lawyer cannot 
expect to devote weeks to the preparation of volum- 
inous and complicated papers and then expect that the 
staff of the commission can drop its other business and 
deal with his particular problem over night. It is 
inevitable that there be within every commission a 
hierarchy. Papers filed must, in the first instance, 
be examined by subordinates who will sort out the 
important from the unimportant, consult their next 
superior on the important, who in turn may have to 
consult one of the commissioners or the commission 
itself with respect to very important matters of policy 
which are involved. All of this takes time and a lawver 
practicing before a commission should not ignore this 
fact. It is a splendid testimonial to the good will and 
desire to be of service of most commissions that the 
commissioners and their staffs are, in the main. willing 
to sacrifice their personal convenience and leisure to 
working dav and night, disregardful of the policy of 
the Wage-Hour Act, to assist lawyers in meeting a 
time schedule 

Sometimes, however, lawyers place themselves and 
their clients in an embarrassing position by prema- 
turely filing with the commission papers which’ become 
a public record with consequent public disclosure of 
the client’s intentions. It is often embarrassing to a 
client to disclose intentions which cannot be carried 
through because of getting bogged down in adminis- 
trative difficulties. To illustrate, let us suppose a reg- 
istered utility holding company desires to refund its 
6% bonds by selling new 4% bonds. It has ascer- 
tained that the bankers will underwrite the new bonds 
(which must be authorized by the stockholders) and 
the old bonds can be called on the next interest date. 
say sixty days hence. Thereupon, after study of the 
proxy rules under the Securities Exchange Act; of 
the registration rules under the Securities Act; of the 
rules under the Holding Company Act, there are pre- 
pared and filed the necessary papers. Immediately upon 
filing, the program is announced in the press. The 
old 6% bonds move in the market, up or down, to 
their call price, and the common stock moves to reflect 
the anticipated interest saving. But, unhappily, it de- 
velops that the “proxy statement” is deemed by the 
commission to be inadequate. The registration state- 
ment does not “value” capital assets in the way the 
commission desires and revaluation will require several 
months’ work by auditors and engineers. The new 
bonds do not have indenture protection of the kind 
which the commission wishes. Obviously, there can 
be no further thought of calling the old bonds in sixty 
days and no banker’s commitment can be obtained good 





for several months hence. The whole program must 
be abandoned, at least for the time being. The market 
price of the old bonds and stock must again be read- 
justed, with loss to some holders. There is harmful 
suspicion that the transaction failed because of the 
financial weakness of the company or because some 
“skeleton” has been uncovered. Gossip is rife and 
seriously harmful. Security holders are critical. 

There is no way absolutely to insure against such 
an outcome. But a considerable measure of insurance 
is obtainable if, before any papers are filed, they are 
informally discussed with the commission. The Securi- 
ties and Exchange Commission is quite willing to 
extend this service and to make its contribution toward 
avoiding a public fiasco. In April, 1938, the com- 
mission established a unit in the Registration Division 
to aid prospective registrants. In August, 1938, when 
proxy rules were promulgated, it announced (Securi- 
ties Exchange Act release No. 1823) that it had 
“adopted the policy of consultation and assistance for 
the benefit of persons who desire to prepare the ma- 
terial which must be filed under the new regulation.” 
Although I am not aware of any formal announcement 
on the subject, I do know that they are equally pre- 
pared to discuss, in advance, their policy under the 
Public Utility Holding Company Act. The establish- 
ment by the commission of regional offices is of great 
help to the lawyer seeking guidance on administrative 
matters. 

Of course, the commission staff will not do a 
lawyer’s work for him. They will not prepare regis- 
tration statements or proxy declarations or applica- 
tions under the Holding Company Act. But they will 
discuss, in advance, the aspects of a situation which 
may be troublesome and assist the lawyer to avoid, 
for his client, public embarrassment. 

In addition to their legislative and administrative 
functions, many commissions also exercise judicial or 
quasi-judicial functions. Their decisions in these re- 
spects may also be subject to review by the courts. 
I will first speak briefly of judicial and quasi-judicial 
proceedings before the commissions themselves and 
subsequently of the possibilities of judicial review. 

Judicial or quasi-judicial proceedings before com- 
missions can, for convenience, be divided into two 
categories: those which are initiated by the commission 
itself in the execise of its prosecuting functions, and 
those which are initiated from without the commission 
to obtain action by the commission. In cases of the 
former category, i.¢., prosecutions by the commission, 
the lawyer functions in ways with which he is familiar. 
He may feel, and usually does feel, aggrieved if the 
commission is at the same time the prosecutor and 
judge of his case. There may be features which seem 
to him unfair, as, ¢.g., that he can secure a subpoena 
only on application to the commission thereby apprising 
the adverse party in advance of the witnesses he pro- 
poses to call, whereas he has no corresponding knowl- 
edge. But in so far as the actual practice procedure 
is concerned, it is usually not dissimilar from that to 
which he is accustomed in the courts. Witnesses are 
called, sworn, examined and cross-examined; objec- 
tions are made to the admissibility of proffered testi- 
mony and it is admitted or excluded, with exceptions 
noted. No special experience or technique, apart from 
that of the court room, is, as a rule, required. 

In the case, however, of proceedings brought to 
secure affirmative action by a commission, a different 
atmosphere prevails. Often the commission is em- 
powered to deny the action requested if in its opinion 
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some broad consideration, for example, “the public 
interest” or “the interest of investors” will not, in its 
opinion, thereby be served. The lawyer generally does 
not know, and in the nature of things cannot know, the 
entire background of thought which is in the mind of 
the commission. He is vaguely aware that considera- 
tions drawn from an entirely alien state of facts, which 
he cannot combat, may be determinative of the result. 
Typical in this respect were proceedings brought before 
the Securities and Exchange Commission by corpora- 
tions seeking confidential treatment of certain informa- 
tion required to be filed with the commission under the 
Securities Exchange Act of 1934. Many such pro- 
ceedings were brought by managements which gen- 
uinely and honestly felt that, on the particular facts 
of their case, disclosure would not serve any public 
interest and would actually hurt the stockholders 
through giving information to competitors. It quickly 
became apparent, however, that the commission had 
basic views on such matters, drawn from its general 
knowledge of the security and corporate field and per- 
haps based upon a belief that if all made public dis- 
closure, the aggregate of such disclosures might be in 
the public interest, and that from the competitive 
standpoint the advantages of learning about competitors 
might cancel out the disadvantages of giving informa- 
tion to competitors. In the face of such an approach, 
it became virtually impracticable for any one company 
in any single case to try out the broad question of 
“public interest.”” This was a task beyond the powers 
of any individual litigant. Consequently, there grad- 
ually came about a general acquiescence, oftentimes 
grudging, of the commission’s policy. In very few of 
such cases was the issue fought to a final adjudication. 

The Federal Power Commission, to use another 
example, may permit interlocking directorships “upon 
due showing that neither public nor private 
interests will be adversely affected thereby.” To prove 
such a negative is a virtually impossible task. 

In such cases the lawyer finds lacking the ele- 
ments of judicial procedure to which he is accustomed 
and can only appeal to the discretion of the commis- 
sion on the basis of such a showing as time and cost 
will reasonably permit 


The strength of a commission’s position as judge 
and the weakness of the position of a lawyer become 
apparent if we turn to the field of judicial review. Here, 
again, we encounter the distinction we have made be- 
tween proceedings to secure affirmative action by a 
commission, and prosecutory proceedings by a commis- 
sion to suspend some privilege or impose some penalty. 

Where affirmative relief is sought and denied, such 
denial is a “negative” order and, according to the pres- 
ent weight of judicial decision, is not, as such, subject 
to judicial review. See, for example, the decision of 
the United States Supreme Court in the case of Fed- 
eral Power Commission v. Metropolitan Edison Co., 
304 U. S. 375 (1938), where it is said: “Negative 
orders of the Commission are not reviewable.” Lawyers 
may, with reason, quarrel with the distinction between 
so-called “negative” orders and “positive” orders. They 
may seek to draw distinctions in particular cases or to 
secure a reversal by the courts of their past decisions. 
There are indeed decisions in different circuits which 
appear to be in disharmony and this week the Supreme 
Court granted a writ of certiorari in Pacific Power & 
Light Co. v. Federal Power Commission, 98 Fed. 
(2nd) 835, which may presage a review of this whole 
matter. There are also, in certain cases, indirect ways 








whereby a client, by placing himself in jeopardy or 
by seeking an injunction, may find a way of getting his 
case before the courts. But the practical situation at 
the moment is that, in a case brought to secure affirma- 
tive action by a commission and which case is disposed 
of by a negative order of the commission, there can be 
no assurance of any right of review on the merits. We 
have the anomalous situation that only if you win your 
case before the commission do you have any right of 
appeal. 

This is a practical situation which cannot but in- 
influence the nature of a lawyer’s advice to his clients. 
It has a distinct bearing on the expense to which a 
client is warranted in going to prepare a record in fa- 
vor of a result which may be denied by a “negative” 
order. 

In the case of final decisions by commissions, 
which are affirmative, in contra-distinction to those 
which we have termed negative, there exists the right 
of review by the court. But as to this the lawyer 
should not be under great illusions. As a practical 
matter, it is only in rare cases that court review serves 
any substantial purpose. The potentiality of such re- 
view is, of course, enormously valuable as tending to 
lead commissions to comply, at least in form and gen- 
erally in substance, with those basic procedural require- 
ments of “fair play” which the Supreme Court has sev- 
eral times annunciated, notably in the Morgan case 
(304 U. S. 1, (1938) ), which arose under the Pack- 
ers and Stockyard Act. Aside, however, from the fact 
that the possibility of court review thus serves as a 
salutary influence on commission procedure, review 
will seldom serve to protect a client against irreparable 
damage through the prosecuting activity of a commis- 
sion. The very fact that a commission initiates puni- 
tive action is itself of serious consequence to the aver- 
age client. Such proceedings are usually attended with 
wide publicity. The good will of the client is seriously 
injured and full advantage of the situation is taken 
by business competitors and rivals. The proceedings, 
once instituted, are apt to be very prolonged due to the 
inexperience and zeal of prosecuting officials and of the 
examiner and due to their disposition to get into the 
record evidence of almost anything, however unrelated 
to the original charge, that counsel for the commission 
feels may prejudice the client in the eyes of the com- 
mission. The cost of the proceedings is apt to be en- 
ormous and as part of the cost must be taken into ac- 
count the distraction from duty of important officials 
over an extended period of time. The record is made 
so voluminous that it is almost impossible to expect the 
commission itself or any reviewing court to examine it 
fully, and if much of the testimony admitted is obvi- 
ously irrelevant, the commission can protect itself, as 
against appeal to the courts, by the self-serving state- 
ment that it has reached its decision without being in- 
fluenced by any of the immaterial and prejudicial evi- 
dence which has been put on record over objection. 
There is, furthermore, in most cases a presumption in 
favor of the commission and some evidence can usually 
be adduced which, when segregated and marshalled in 
the commission’s brief, appears, superficially at least, to 
warrant the result. If the record is so dubious that, as 
the hearing of the appeal is approached, the commis- 
sion begins to feel concern as to the outcome, the com- 
mission can, as permitted the Labor Board by the Su- 
preme Court in the recent Ford case (Ford Motor Co. 
v. National Labor Relations Board, 83 Lawyers Ed. 
229, decided January 3, 1939), withdraw the record 














fre 
the 
liti 


ter 
Ex 
shc 
pre 


rer 
cor 
get 
tiv 
is 

adi 
res 
ren 


aw 
tha 
wi 
wh 


sta: 
bro 
acc 
tag 
ad\ 


to 
mis 
not 


see 
tive 
WI 
this 
vie’ 
con 
tha 
to « 
are 
of « 
not 
hibi 
ern! 
ting 
bro 
—v 
side 
whi 
con 
ener 
“thi 
a 
to b 
inte; 
volv 
shoc 
app 
sup} 


of tl 
ings 
hap} 
loss 
Sect 
trad 


The 




















? 


ADMINISTRATIVE LAw: A PRACTICAL ATTITUDE 281 





from the appellate court and begin proceedings anew 
thereby prolonging the anxiety, expense and loss of the 
litigant while the record is patched up. 

In an address made last December 30th, Mr. Ches- 
ter T. Lane, General Counsel to the Securities and 
Exchange Commission, in discussing the care which 
should be exercised by commissions before instituting 
prosecutory proceedings, had this to say: 

“, . . Candor compels me to admit, however, that the 
remedy of judicial review, in most cases, has no practical 
content. Business transactions cannot wait upon the exi- 
gencies of appeal. The overwhelming mass of administra- 
tive determinations are never reviewed by the courts. Time 
is of the essence. Even appellate procedure within the 
administrative by no means insures that the unfortunate 
results of action unwise or arbitrary will be cured. The 
remedy of appeal is not Adequate.” 

It is important that the lawyer should be well 
aware from start to finish, and particularly at the start, 
that “the remedy of appeal is not adequate.” Other- 
wise he may lead his client into a course of action 
which, in retrospect, will be regretted. 

On this note—a rather sad note from the lawyer's 
standpoint—I conclude my effort to point out certain 
broad practical considerations to which the lawyer must 
accommodate himself if he is to handle, to best advan- 
tage, the problem of his clients and give them sound 
advice. 

I should like, however, in the time that remains 
to consider the attitude toward administrative com- 
missions of lawyers in their own right, as citizens, and 
not in a representative or fiduciary capacity. 

Lawyers, at least to the extent that they are vocal, 
seem preponderately to be antagonistic to administra- 
tive commissions, at least those of the flexible type. 
What I have already said shows how natural it is that 
this should be so. I would, however, agree with this 
viewpoint only to the extent of recognizing that such 
commissions contain potentialities of evil and regretting 
that conditions from time to time develop which seem 
to call for commissions of this type. Generally, they 
are consequent upon the occurrence, within some-area, 
of deep-seated abuses which are not, and perlfaps can- 
not be, eradicated by self-discipline or ordinary pro- 
hibitive legislation. There is nothing unnatural in gov- 
ernment attempting to deal with such situations by set- 
ting up a mobile, flexible agency, endowed with such 
broad powers that it is, to a large degree, self-sufficient 
—without dependence upon cooperation from any out- 
side agency like the courts. This is the procedure 
which industries have, themselves, adopted under like 
conditions. When the baseball industry was threat- 
ened by revelation that World Series games were 
“thrown” by players bribed by professional gamblers, 
a “Czar” was appointed, with broad, arbitary powers, 
to be used to restore the confidence of the public in the 
integrity of the game. When personal scandals, in- 
volving the private lives of movie stars, became so 
shocking that the public was repelled, a “Czar” was 
appointed to rule that industry to the end that public 
support might be regained. 

The New York Stock Exchange possessed powers 
of the most arbitrary nature. Its disciplinary proceed- 
ings were decisive, not subject to court review. Un- 
happily, these powers were not used to prevent that 
loss of public confidence, which led to the vesting in the 
Securities and Exchange Commission of control over 
trading on public exchanges. 

Other abuses had developed in other quarters. 
The public issuance of securities often occurred under 


conditions which involved a lack of adequate sense of 
responsibility on the part of the issuing bankers. This 
the investment bankers had failed—or been unable— 
to correct. Conceded and flagrant abuses were char- 
acteristic of the management of certain public utility 
holding companies. In the labor field, the powerful 
opposition of management to organized labor made in- 
evitable some remedial legislation. 

Under existing economic conditions, we cannot 
expect government, where abuses exist and persist, to 
refrain from seeking effective measures to correct them, 
and such measures may require—as private industry 
has by example demonstrated—a large measure of 
power and a consequent ability to be arbitrary. 

If, therefore, the Bar would avoid administrative 
tribunals, endowed with large legislative, administrative 
and judicial powers, it must primarily seek to do so 
by using its influence to prevent the growth of abuses 
which call such instrumentalities into being. Individ- 
uals may feel impotent and are doubtless usually in- 
adequate to effect reform. But more could have been 
done than has been done to bring about general real- 
ization of the fact that unless abuses are eradicated 
from within there is bound to be control from without. 

If and as administrative tribunals with great power 
come into being, the Bar still has a duty to perform. 
It is a duty, on the one hand, to seek to make the func- 
tioning of such bodies consistent with democracy and 
the preservation of the basic rights of the individual 
and, on the other hand, to be vigilant to detect and de- 
nounce any violation of such rights. 

No one can deny that administrative power, such 
as is indicated, constitutes a potential threat to demo- 
cratic institutions. The techniques are precisely those 
which have been effectively utilized in countries like 
Germany and Russia, to center all power in government 
and to deprive the individual of independence. They 
may readily convert our government from one of laws 
to one of men. What I have already said sufficiently 
illustrates this. There is danger when the mass of 
rules, regulations and decrees is such that it is prac- 
tically impossible for a citizen independently to de- 
termine his rights. We approach a government of 
men, when a citizen must go to some public official and 
ask what the law is and when, in most cases, he has 
no practical alternative but to accept the version which 
is given him. There is danger when there is no safe- 
guard, such as grand jury action, against the institu- 
tion of proceedings of so great injury that the mere 
threat thereof is coercive. There is danger when the 
prosecutor is himself the grand jury, judge and petit 
jury, without effective right of review by any inde- 
pendent, judicial agency. 

But because such dangers are inherent in admin- 
istrative tribunals, we need not assume that they will 
be realized. Nor do we need to seek to hamstring such 
tribunals by subordinating their action in all respects 
to court review on the law and the facts. This is the 
lawyer’s pet formula for rendering impotent adminis- 
trative tribunals. It is, in tiiy opinion, a device which 
is impracticable and which, if it proved practical, would 
involve consequences far worse than those we would 
avoid. 

I believe this device to be impracticable, because 
I feel the courts will refuse to accept the burden which 
would thus be sought to be thrown upon them. The 
courts have already become wary of overruling, or re- 
viewing, administrative decisions. Take, for illustra- 
tion, the doctrine they have evolved of the non-review- 
ability of so-called “negative” orders. The distinction 
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between negative and positive orders is often without 
present substance. A so-called ‘‘negative’’ order may 
in many cases work major substantive damage. Yet 
the courts still persist in invoking this rule—and re- 
cently again did so in the case of Houston Natural Gas 
Corp. v. Securities and Exchange Commission, 100 
Fed. (2nd) 5, even in the face of a request by one 
of the commissioners that the distinction be disre- 
garded and review granted. 

It seems to me obvious that the courts are invoking 
a distinction, originally meritorious but now purely 
technical, in order to avoid a multiplicity of reviews. 
I doubt whether even mandatory legislation would 
serve to induce the courts really to review—on the law 
and the facts—all decisions of administrative bodies. 
Yet this was in substance sought by a constitutional 
amendment submitted last fall to the voters of New 
York with the sponsorship of the New York State Bar 
Association—though not of the New York City Bar 
Association. The amendment was defeated by the elec- 
torate. 

If the courts were to assume the role of reviewing 
—on the law and the facts—all decisions of adminis 
trative tribunals, the consequences would, in my opin- 
ion, be most serious. The courts would have been used 
to nullify agencies which emerge, and _ reasonably 
emerge, out of the democratic process. If the courts 
are so used, it spells the end of an independent judi 
ciary. We are, after all, a democratic country. The 
will of the people will, broadly speaking, prevail. The 
courts can prevent occasional aberrations and excesses 
which infringe and place in jeopardy the fundamental 
personal and property rights of the individual. We 
need the courts for this purpose—we may need them 
desperately. But we will not have courts of a character 
to serve us in this emergency if, whenever agencies 
are created which are novel and effective and, because 
effective, susceptible of abuse, we throw upon the courts 
the task of nullifying them. An inevitable consequence 
would be a limitation of the powers of the courts, or 
the naming of judges subservient to the will of the ex- 
ecutive. We must use the court sparingly, and only 
in clearly justifiable cases, to nullify results sought by 
the legislative and executive branches of government, 
in pursuance of the popular will. Otherwise we will 
lose our courts. 

I came to see what I now consider to be the “light” 
on this subject during the course of the legal fight be 
ing conducted by utility holding companies against the 
constitutionality of the Public Utility Holding Company 
Act. It was largely for the foregoing reasons that I 
came to the conclusion that a client, which was a leader 
in the legal fight, should drop its suit and register. I 
frankly became fearful of the consequences of possible 
victory. That my fears were not groundless was 
dramatically evidenced by the fact that on the very day 
when the company’s president and I were in Washing 
ton to tell Chairman Landis of our decision, the Presi 
dent announced his plan for enlarging the Supreme 
Court. 

There are some matters which we must fight out 
in our popular assemblies and, if we are there beaten, 
we cannot expect the courts to reverse the verdict. If 
this had been realized sooner, and by more people, | 
doubt that the Supreme Court would ever have been 
endangered. 

I would deeply deplore it if those who champion 
an independent judiciary should jeopardize this by 
seeking to utilize the courts as the instruments 


whereby, in advance of any proved necessity, they 
would render nugatory those administrative agencies 
which society is seeking to evolve as an answer to the 
many complicated problems facing us today. 

There seems to me little present occasion to as- 
sume that because administrative agencies have powers 
which they may abuse, such agencies should in effect 
be nullified. Before we adopt such a program we 
should carefully appraise the self-restraint already evi- 
denced by most administrative tribunals and their evi- 
dent desire to protect the citizen against abuse through 
the mistaken zeal of any of their staff. 

The Securities and Exchange Commission accepts 
soberly its responsibility as both prosecutor and judge. 
Obviously this is not a power which it welcomes as 
licensing abuse. It would undoubtedly accept as ap- 
plicable to itself the remarks of Gerard C. Henderson in 
his book on “The Federal Trade Commission” (p. 83) : 

“Clearly from the point of view of organization, the 
Commission’s most important and most difficult task is that 
of maintaining a distinct separation between its prosecuting 
capacity and its judicial capacity. This is essential if its 
decisions are to be fair and just. . .” 

In his recent Cleveland address, to which | have 
already referred, Mr. Chester Lane, the General Coun- 
sel to the Securities and Exchange Commission, tells at 
length of the steps now being taken by the commission 
to develop an “opinion section” which, having no con- 
tact with the prosecuting attorneys or trial examiners, 
gives each case independent judicial examination before 
a decision is rendered. It will, of course, be difficult 
to create any mere section of the commission which 
will not have a certain bias, based on loyalty, in favor 
of the commission. It will be unfortunate if those who 
decide in the first instance cannot weigh the testimony 
with the advantage of having personally observed the de- 
meanor of the witnesses. It will be difficult for the com- 
mission to sit in judgment on its own action in doing 
irreparable damage by the perhaps unwarranted insti- 
tution of a prosecutory proceeding. Perhaps something 
more drastic than an “opinion section’ may prove in- 
dispensable. But it cannot now be said that the desired 
result is impossible of attainment. Certainly it is be- 
ing seriously and intelligently sought. 

Chairman Douglas recognizes, as did Chairman 
Landis before him, the inadequacies of the “trial ex- 
aminer” system and improvement in this respect is be- 
ing sought. 

I referred previously to a memorandum of one of 

the commissioners on the subject of court review. It 
is by Commissioner Healy and it has received, I think, 
less attention than it has deserved. In urging upon the 
court that it review a final “negative” order of the 
commission, he said, among other things: 
‘ such a power of final decision as will result if 
jurisdiction is refused in this case will in the long run 
come to be regarded as unfair and will work against the 
future advancement and retention of the administrative 
process generally, which to endure should be fitted into 
our system of supremacy of law. My interest in this 
matter transcends the instant case and exists largely be- 
cause I number myself among the sincere proponents and 
defenders of the administrative process.” 

It seems to me that lawyers do not need to despair 
of our government and to oppose blindly the adminis- 
trative process, so long as commissioners are imbued 
with such a spirit as I have described. For in every 
age and in every country it is the spirit of the people 

(Continued on page 352) 
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ONE HUNDRED AND FIFTIETH ANNIVERSARY OF 
FIRST MEETING OF CONGRESS 





Memorable Celebration Marks Historic Event—Significance of Occasion 


Emphasized_ by 


Addresses by President Roosevelt, Chief Justice Hughes, and Others—Inspiring Reaffirmation 
of Devotion to Great Constitutional Principles That Underlie Our Democratic-Representative 


Institutions 


Distinguished Foreign Diplomats Witness Celebration—Patriotic Songs Help Give 


Impressive Character to Proceedings. 


HE celebration of the one hundred and fiftieth an- 

niversary of the first meeting of Congress took 

place in Washington on March 4, in the Chamber 
of the House of Representatives, in the presence of a 
joint session of both the Senate and House, of represen- 
tatives of other branches of the Government and of a 
large body of distinguished guests, including Ambassa- 
dors, Ministers, and the Chargés d’Affaires of foreign 
governments. 

It was no mere formal event but a truly historic 
occasion, the significance of which must have been felt 
by all present. Against the troubled background of the 
time, it was inspiring to witness a gathering which bore 
evidence that our constitutional system still stands and 
to hear from the lips of distinguished speakers the 
solemn reaffirmation of the basic principles of our demo- 
cratic-representative government. The- principal ad- 
dresses, by President Roosevelt, Chief Justice Hughes, 
Speaker Bankhead and Senator Key Pittman, Presi- 
dent Pro Tempore of the Senate, were all worthy of 
the great occasion. 

The proceedings opened at noon in the House of 
Representatives. The Senate had previously met in 
session at 11:00 A. M. and adjourned shortly before 
12:00 in order to proceed to the House of Representa- 
tives, headed by Sergeant-at-Arms Chester M. Jurney, 
Vice President and President Pro Tempore 
Pittman. 

Arriving at the Chamber of the House of Repre- 
sentatives, the Vice President and the Senate were an- 
nounced. The Vice President took the Chair at the 
right of the Speaker, and the members of the Senate 
the seats reserved for them. The Speaker thereupon 
relinquished the gavel to the Vice President, who, as 
the Presiding Officer of the joint session of the two 
Houses, called the meeting to order. 

The following guests were then announced and es- 
corted to the seats reserved for them: the Chief Justice 
and the Associate Justices of the Supreme Court of the 
United Ambassadors, the Ministers, the 
Chargés d’Affaires of Foreign Governments ; the Chief 
of Staff of the United States Army, the Chief of Naval 
Operations of the United States Navy, the Major Gen- 
eral Commandant of the United States Marine Corps, 
and the Commandant of the United States Coast 
Guard ; the Commissioners of the District of Columbia, 
the specially invited guests, the members of the Presi- 
dent’s Cabinet ; and the President of the United States, 
escorted by the Joint Committee on Arrangements of 
the Senate and the House of Representatives. The 
entrance of Chief Justice Hughes and President Roose- 
velt was signalized by enthusiastic applause. 

The proceedings began with the singing of “Amer- 


(sarner 


States; the 


ica” by Miss Gladys Swarthout. The Chair then rec- 
ognized Hon. Sol Bloom, Representative from New 
York, Director of the Joint Committee on Arrange- 
ments, who read the concurrent resolution providing 
for the ceremony. 

At the conclusion of the reading, Representative 
Bloom presented Honorable William B. Bankhead, 
Speaker of the House of Representatives, who delivered 
his address. Thereupon the Chair recognized Represen- 
tative Rayburn, of Texas, House Majority Leader, 
who presented Honorable Key Pittman, President Pro 
Tempore of the Senate. Senator Pittman’s address 
followed, after which Mr. John Charles Thomas sang 
“God Bless Our Native Land.” 

In introducing Chief Justice Hughes, Senator 
Barkley, of Kentucky, paid him the following tribute: 

“Tt is my great honor and no less a pleasure to 
present to you today the eleventh Chief Justice of the 
United States Supreme Court. He has already served 
longer than four of the other eight. Whether he shall 
outserve any of his predecessors, I make no prediction. 
I am happy to record that he seems to be in robust 
health of mind and body. 

“But whether he shall serve as long as Marshall or 
Taney or Waite or Fuller or White, I think posterity 
will assign to him a place among the ablest, most influ- 
ential, and most profound jurists and legal philoso- 
phers who have ever served upon the bench or as its 
presiding Justice. In profound legal learning, in im- 
pressive exposition, in the dignity of his bearing, I dare 
say no previous Chief Justice excelled him. We all 
take pride in his contributions to the administrative 
and geographical history of America. I take pride in 
the broad accomplishments of his intellectual processes, 
as well as the depth of his moral foundations which 
are a part of his character and have made him so im- 
pressive a figure in whatever capacity he has chosen to 
serve in his long public career. 

“T present to you the Chief Justice of the United 
States.” 

The Chief Justice thereupon delivered his address. 

Vice President Garner thereupon announced sim 
ply, “Ladies and gentlemen, The President of the 
United States.” President Roosevelt delivered his ad 
dress, after which Miss Gladys Swarthout and Mr. 
John Charles Thomas sang “The Star-Spangled 
Banner.” The benediction was pronounced by Dr. 
Phillips, Chaplain of the Senate, and the Vice Presi- 
dent declared the joint session of the two Houses at 
an end. 

In view of their interest and significance, the ad- 
dresses of the speakers are printed in full. 
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ADDRESS OF SPEAKER WILLIAM B. BANKHEAD 


FEEL very deeply my great good fortune in being 

the Speaker of the House today, because of that 

position I am the one privileged to welcome vou to 
this Hall on this memorable occasion. 

A mere century and a half is relatively a short 
span in the history of a nation, but when that period 
is the limit of the official life of the most powerful 
nation on earth, it assumes a vastly more comprehen- 
sive significance. 

One hundred and fifty years ago this day there 
assembled in the city of New York the First Congress 
of the United States of America under its newly 
adopted Constitution. The mere statement of that in- 
cident carries only a reflection of the years that have 
passed, but in terms of what that occasion meant there 
has been no more arresting episode in the history of 
modern civilization. The proprieties of this occasion 
forbid even a casual review on my part of the histori- 
cal background of the event we are convened to cele- 
brate. 

The student of the records of civilization always 
remembers a few outstanding things that have marked 
the progress of man from the dawn of organized so- 
ciety on through the tortuous and halting centuries in 
his search for a decent and stable formula of govern- 
ment that would combine into a compact of action 
the peace and security of peoples. 

The Ten Commandments, the Sermon on the 
Mount, St. Paul at Rome, the voyages of Columbus, 
the Napoleonic wars, Magna Carta, the Declaration 
of Independence, the establishment of our Constitu- 
tion illustrate a few of the milestones that mark the 
pilgrimage of men on the journey from chaos to sta- 
bility. 

Today we may find the temper to forget advances 
in the realms of religion, science, discovery, warfare, 
and the cultural arts and fix our contemplation on gov- 
ernment, and particularly our own Government. 

There has been no period within the recollection 
of this generation more full of signs and pértents than 
this present hour of the necessity of reappraising the 
soundness and desirability of our democratic form of 
government, and if it yet maintains the confidence and 
support of our people, and of other great nations of 
the world, as I believe to be the case, then it is our 
solemn duty to take every needful step and to assume 
every required obligation to preserve for our posterity 
the form and essence of a justly balanced and wisely 
conceived government for a free people. This obli- 
gation does not bear upon us as of selfish national con- 
cern for our own people alone, although that should 
always be our primary interest, but in addition thereto, 
it carries a profound moral obligation to our neighbors 
across the seas and in the Western Hemisphere, who 
have honored the prudence and wisdom of our found- 
ers by adopting in substance the theory of government 
that God has not yet created any one man wise enough 
or benevolent enough to fix and enforce his individual 
pattern to govern the hearts and minds and conscience 
and property and lives of every citizen under his juris- 
diction. Democracy asserts the inalienable right of the 
people themselves, through orderly processes and 
under the restraints to contrive out of their collective 
judgment, through their legally chosen representatives, 
the means and measures by which they are to be pros- 


pered and protected in the age-old search for security 
and happiness. 

That doctrine the people themselves long ago en- 
grained and chiseled into the structure of our National 
Constitution. It is yet the sanctuary of our freedom, 
and the sheet anchor of all our liberties, possessing 
upon this great anniversary the affection and rever- 
ence of our citizens. There are evidences of certain 
sinister influences and minorities now seeking to sap 
and mine the pillars of this temple of freedom. We 
may have been too generous in our hospitality to them. 
We may have been too tolerant of some of their recent 
manifestations of subversive treachery. We have 
sought with rather grim patience to respect the guar- 
anty of freedom of speech; but it may be only fair to 
admonish all such groups that they take counsel of 
their prudence lest by going one step too far, it will 
be too late to escape the wrath and indignation of all 
real Americans. 

After such fragmentary observations of our sit- 
uation and attitude the time and occasion draw our at- 
tention back to our fundamental law which authorizes 
this legislative assembly. We are still officially cele- 
brating the sesquicentennial of the ratification of the 
Constitution. Our reverence and devotion to that doc- 
ument is augmented by the passing of the years. Its 
wisdom and philosophy have been tested by the whirl- 
winds of party passions, fratricidal warfare, and grave 
economic convulsions. The inspiration of its construc- 
tion and the tenacity of its existence have fully justified 
the praise bestowed upon it by Mr. Gladstone, which 
we should never tire of remembering, in these words: 

As the British Constitution is the most subtle organ- 
ism which has proceeded from the womb and long gesta- 
tion of progressive history, so the American Constitution 
is, so far as I can see, the most wonderful work ever 
struck off at a given time by the brain and purpose of 
man. 

This anniversary conjures up in a parade of rev- 
erie and retrospection many solemn and yet comfort- 
ing memories. Including the membership of the First 
Congress and up to the present session of the Seventy- 
sixth Congress 8,659 different individuals have served 
in the House and Senate. Eight hundred and sixty- 
two have served as Senators; 8,106 have served as 
Representatives ; 450 have served in both Houses; 141 
have served as Territorial Delegates and Commis- 
sioners. 

What an intriguing pageant of brain and talent, 
of individuality and mannerism, of humor and pathos, 
of provincialism and scholarship! What a thrill of 
interest and admiration would we of this Congress 
obtain if we could see and hear many of those stal- 
warts of the long ago who so enthralled the admira- 
tion of their partisans and captivated the idolatry of 
the masses! What a stimulation of the intellect to 
peruse the older records of debate between the master 
minds of other but unforgotten days. 

For 138 years such Representatives and Senators 
have come into these Chambers, played their parts in 
the drama of representative government, made their 
contributions of service to their country’s progress and 
development, and then are seen no more—either “‘beck- 
oned by the pallid messenger with the inverted torch 
to depart” or returned to the walks of private life from 
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whence they came. They served their day and gen- 
eration. 

To my brethren in both branches of Congress this 
should be embraced as an occasion of rededication to 
the best interests of our Republic. Despite the limi- 
tations of our judgments and intellects—because, for- 
sooth at no time nor under any administration, have 
we infallibly measured up to the full needs of the hour 
—nevertheless, we are the emissaries of our constit- 
uencies and the symbols of representative government. 
May we this day find the grace to renew the prayer 
of Daniel Webster, deposited in the cornerstone of this 
wing of the Capitol on July 4, 1851: 


If, therefore, it shall be hereafter the will of God that 


this structure shall fall from its base, that its foundation 
be upturned, and this deposit brought to the eyes of men, 
be it then known that on this day the Union of the United 
States of America stands firm, that their Constitution 
still exists unimpaired and with all its original usefulness 
and glory; growing every day stronger and stronger in 
the affections of the great body of the Americah people 
and attracting more and more the admiration of the world. 
And all here assembled, whether belonging to public life 
or to private life, with hearts devoutly thankful to Al- 
mighty God for the preservation of the liberty and happi- 
ness of the country, unite in sincere and fervent prayers 
that this deposit, and the walls and arches, the domes and 
towers, the columns and entablatures, now to be erected 
over it, may endure forever! 


God save the United States of America! 





ADDRESS OF HON. KEY PITTMAN, PRESIDENT PRO 
TEMPORE OF SENATE 


R. President, Mr. Chief Justice, Mr. Speaker, 
M and Members of the House of Representatives 

and the United States Senate: This in my opin- 
ion is the most remarkable and happiest birthday ever 
celebrated on behalf of a parliamentary body. This 
celebration is honored by the President of the United 
States and by the Chief Justice of the United States 
as heads of the other two great independent depart- 
ments of our Government. 

We have just listened with intense interest and 
pleasure to the able and comprehensive address by the 
distinguished Speaker of the House of Representatives 
with regard to the organization, the composition, and 
the services of Congress. There is little more to be 
said upon that subject. I would be pleased, were the 
time permitted me, to pay tribute to the unselfish, 
able, and patriotic services of the House of Representa- 
tives and the United States Senate throughout their 
entire history. The Congress and the people of the 
country are waiting, however, to hear from our Presi- 
dent and the Chief Justice of the United States. 

When we realize what has been accomplished in 
the last 150 years, that period is exceedingly brief. 
When we consider, however, that this Government, 
established in great adversity, has continued without 
interruption and without change, except to grow 
stronger each year, 150 years may be deemed, in the 
history of governments, a very long period of time. In 
fact, I assume to assert that no other government has 
enjoyed the same undisturbed history. 

The fundamental principles of our Government, 
embodied in our great Constitution and its Bill of 
Rights, have remained unchanged. The right and 
power of our citizens under their Constitution to gov- 
ern their own country has not been abridged, but has 
been broadened and strengthened. The three separate 
and independent branches of our Government—legisla- 
tive, executive, and judicial—have remained inviolate 
and have constituted the anchor of our safety which 
has kept us off the rocks of chaos and revolution. Our 
Congress has held firmly to the principles under which 
and for which it was created. The Senate and the 
House of Representatives have always conscientiously 
and loyally performed the respective functions of their 
offices, and will, I am sure, continue to do their part 
to protect our institutions and the liberty of our citi- 





zens. Their conduct and actions have conclusively 
demonstrated the wisdom of a representative form of 
government under a constitution such as ours 

Again I take the liberty of recalling to the minds 
of our citizens—although the history is well known to 
those present—the very difficult conditions under which 
our Government was formed, established, and main- 
tained. Our popuulation at that time consisted of only 
4,000,000 people. These citizens were scattered over 
a pioneer country whose area was larger than that of 
Great Britain, France, Germany, and Italy combined. 
There were no railroads in those days; there were few 
wagon roads, and such as did exist were at times 
almost impassable. Our Colonies were independent 
sovereignties, jealous of their rights and fearful of 
domination by a central government. This jealousy 
and fear was a natural threat to the successful forma- 
tion and establishment of a sound central government 
under a constitution. That it was ever accomplished 
is the highest tribute that could be paid to the greatness 
and patriotism of our statesmen of that day. 

The remarkable history of the creation, adoption, 
and ratification of our Constitution is recorded in the 
histories of every country. 

On yesterday I picked up a musty old volume 
entitled “Annals of Congress, 1789-90.” I think for 
historical purposes I may be permitted to read from 
this record just a few lines which to me are far more 
expressive than any language I could use relative to 
what actually took place upon the organization of the 
irst Congress and the election of the first President 
and the first Vice-President. I find here: 

Proceedings of the Senate of the United States at 
the first session of the First Congress, begun at the city 
of New York, March 4, 1789. 

And then the Journal goes on: 

Wednesday, March 4, 1789: This being the day for 
the meeting of the new Congress, the following Members 
of the Senate appeared and took their seats: 

From New Hampshire, John Langdon and Paine 
Wingate. 

From Massachusetts, Caleb Strong. 

From Connecticut, William S. Johnson and Oliver 
Ellsworth. 

From Pennsylvania, William Maclay and Robert 
Morris. 

From Georgia, William Few. 
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Chief Justice Hughes Addressing Joint Session of Congress. Vice-President Garner and Speaker of the House William B. Bank- 


head in the Speaker’s stand. 


Below, left to right: President Roosevelt, and behind him, Capt. Daniel E. Callaghan, Chief 


White House Naval Aide and Lewis Deschler, Parliamentarian of the House; Chief Justice Hughes; Senate Majority Leader 


Alben W. 


}arkley; House Majority Leader Sam Rayburn; Representative Sol Bloom, Director General of United States Consti- 
tution Sesquicentennial Commission. (Photo, Harris and Ewing). 








And from day to day the Senate adjourned, await- 
ing the arrival of a quorum. The Senators were drag- 
ging their way through the muddy roads along the 
coast and over the Allegheny and Blue Ridge Moun- 
tains. 

And then I find this record: 

Monday, April 6: Richard Henry Lee, froni Virginia, 
then appearing, took his seat, and formed a quorum of the 
whole Senators of the United States. 

The credentials of the Members present being read 
and ordered to be filed, the Senate proceeded, by ballot, 
to the choice of a President, for the sole purpose of open- 
ing and counting the votes for President of the United 
States. 

* John Langdon was elected. 

This language may be confusing to one not familiar 
with the procedure. From March 4 until April 6, when 
Richard Henry Lee took his seat, there being no 
quorum, the Senate could take no action. Until the 
ballots were counted it could not be officially deter- 
mined who was elected Vice President. It was there- 
fore, necessary to elect a presiding officer to count the 
ballots. The Journal record I have read uses the 
word “President.” What was meant was “Vice Presi- 
dent pro tempore.” Mr. Langdon was so designated 
in the record of April 21 which I will later read. He 
remained the Vice President pro tempore until the 
Vice President assumed the office. The office is now 
designated President pro tempore, as named in the 
Constitution 

This is 
organization 


he simple, yet dramatic statement of the 
f the United States Senate. Then con- 
tinued the Journal record of the counting of the elec- 
toral votes which resulted in the election of George 
Washington for President and John Adams for Vice 


President. It is but a brief statement, and, as it has 
probably been read by very few people I believe it will 
be of interest to our citizens. I quote it: 


Ordered, That Mr. Ellsworth inform the House of 
Representatives that a quorum of the Senate is formed; 
that a President is elected for the sole purpose of open- 
ing the certificates, and counting the votes of the electors 
of the several States in the choice of a President and Vice 
President of the United States; and that the Senate is 
now ready, in the Senate Chamber to proceed, in the 
presence of the House, to discharge that duty; and that 
the Senate have appointed one of their Members to sit at 
the clerk’s table to make a list of the votes as they shall 
be declared; submitting it to the wisdom of the House to 
appoint one or more of their members for the like purpose. 

Mr. Ellsworth reported that he had delivered the 
message; and Mr. Boudinot, from the House of Repre- 
sentatives, informed the Senate that the House is ready 
forthwith to meet them, to attend the opening and count- 
ing of the votes of the electors of the President and Vice 
President of the United States. 

The Speaker and the Members of the House of Rep- 
resentatives attended in the Senate Chamber; and the 
President elected for the purpose of counting the votes 
declared that the Senate and House of Representatives 
had met, and that he, in their presence had opened and 
counted the votes of the electors for President and Vice 
President of the United States, which were as follows: 

Then follows the vote of each State for each can- 
didate. After the recording of this vote, we find the 
following record in the Journal: 

Whereby it appeared that George Washington, Esq., 
was elected President and John Adams, Esq., Vice Presi- 
dent of the United States of America. 

Mr. Madison, from the House of Representatives, thus 
addressed the Senate: 

“Mr. President, I am directed by the House of Rep- 
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resentatives to inform the Senate that the House have 
agreed that the notifications of the election of the Presi- 
dent and of the Vice President of the United States should 
be made by such persons and in such manner as the Sen- 
ate shall be pleased to direct.” 

And he withdrew. 

Whereupon the Senate appointed Charles Thomson, 
Esq., to notify George Washington, Esq., of his election 
to the office of President of the United States of America, 
and Mr. Sylvanus Bourne to notify John Adams, Esq., 
of his election to the office of Vice President of the said 
United States. 

What a precious record! How wonderful it is that 
so few men, acting with another small body of men in 
the House of Representatives, could so expeditiously 
and with such certainty—without precedent—safely and 
soundly inaugurate the greatest government in the 
world! 

The next step upon the part of the Senate was the 
inauguration of the Vice President. It is interesting 
to see how simply this was done. I again read briefly 
from the Journal of that First Congress. I quote: 

Tuesday, April 21: The committee appointed to con- 
duct the Vice President to the Senate Chamber, executed 
their commission, and Mr. Langdon, the Vice President 


pro tempore, meeting the Vice President on the floor of 
the Senate Chamber, addressed him as follows: 

“Sir, I have it in charge from the Senate to introduce 
you to the chair of this House, and also to congratulate 
you on your appointment to the office of Vice President 
of the United States of America.” 

After which Mr. Langdon conducted the Vice Presi- 
dent to the chair, when the Vice President addressed the 
Senate. 

I wish I had time to read to you that speech. 

This First Congress created the Supreme Court 
and the necessary inferior courts. It adopted complete 
rules for the government of the Senate. These rules 
remain substantially unchanged. There we find the 
rule providing for unlimited debate, which has made of 
the Senate the greatest deliberative body on earth. 

On the 30th day of April George Washington took 
the oath of office and was inaugurated as President of 
the United States. And so was the modest beginning 
of our great Government, which has brought a greater 
degree of liberty, prosperity, and happiness to our 
people than are enjoyed anywhere else in the world—a 
government that is at peace with the world and re- 
spected by the world. 





ADDRESS OF CHIEF JUSTICE HUGHES 


HE most significant fact in connection with this 

anniversary is that after one hundred and fifty 

years, notwithstanding expansion of territory, 
enormous increase in population and profound eco- 
nomic changes, despite direct attack and subversive 
influences, there is every indication that the vastly 
preponderant sentiment of the American people is that 
our form of government shall be preserved. 

We come from our distinct departments of gov- 
ernmental activity to testify to our unity of aim in 
maintaining that .form of government in accordance 
with our common pledge. We are here not as masters, 
but as servants, not to glory in power, but to attest our 
loyalty to the commands and restrictions laid down by 
our sovereign, the people of the United States, in whose 
name and by whose will we exercise our brief authority. 
If as such representatives we have, as Benjamin Frank- 
lin said—“‘no more durable preeminence than the dif- 
ferent grains in an hour glass’—we serve our hour by 
unremitting devotion to the principles which have 
given our Government both stability and capacity for 
orderly progress in a world of turmoil and revolution- 
ary upheavals. Gratifying as is the record of achieve- 
ment, it would be extreme folly to engage in mere 
laudation or to surrender to the enticing delusions of 
a thoughtless optimism. Forms of government, how- 
ever well contrived, cannot assure their own perma- 
nence. If we owe to the wisdom and restraint of the 
fathers a system of government which has thus far 
stood the test, we all recognize that it is only by wis- 
dom and restraint in our own day that we can make 
that system last. If today we find ground for confi- 
dence that our institutions which have made for liberty 
and strength will be maintained, it will not be due to 
abundance of physical resources or to productive 
capacity, but because these are at the command of a 
people who still cherish the principles which underlie 
our system and because of the general appreciation of 


what is essentially sound in our governmental structure. 

With respect to the influences which shape public 
opinion, we live in a new world. Never have these 
influences operated more directly, or with such variety 
of facile instruments, or with such overwhelming force. 
We have mass production in opinion as well as in 
goods. The grasp of tradition and of sectional prejudg- 
ment is loosened. Postulates of the past must show 
cause. Our institutions will not be preserved by ven- 
eration of what is old, if that is simply expressed in the 
formal ritual of a shrine. The American people are 
eager and responsive. They listen attentively to a vast 
multitude of appeals and, with this receptivity, it is 
only upon their sound judgment that we can base our 
hope for a wise conservatism with continued progress 
and appropriate adaptation to new needs. 

We shall do well on this anniversary if the thought 
of the people is directed to the essentials of our democ- 
racy. Here in this body we find the living exponents 
of the principle of representative government, not gov- 
ernment by direct mass action, but by representation 
which means leadership as well as responsiveness and 
accountability. 

Here, the ground-swells of autocracy, destructive 
of parliamentary independence, have not yet upset or 
even disturbed the authority and responsibility of the 
essential legislative branch of democratic institutions. 
We have a national government equipped with vast 
powers which have proved to be adequate to the devel- 
opment of a great nation, and at the same time main- 
taining the balance between centralized authority and 
local autonomy. It has been said that to preserve that 
balance, if we did not have States we should have to 
create them. In our forty-eight States we have the 
separate sources of power necessary to protect local in- 
terests and thus also to preserve the central authority, 
in the vast variety of our concerns, from breaking down 
under its own weight. Our States, each with her his- 
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toric background and supported by the loyal sentiment 
of her citizens, afford opportunity for the essential ac- 
tivity of political units, the advantages of which no 
artificial territorial arrangement could secure. If our 
checks and balances sometimes prevent the speedy 
action which is thought desirable, they also assure in 
the long run a more deliberate judgment. And what 
the people really want, they generally get. With the 
ultimate power of change through amendment in their 
hands they are always able to obtain whatever a pre- 
ponderant and abiding sentiment demands. 

We not only praise individual liberty but our con- 
stitutional system has the unique distinction of insuring 
it. Our guaranties of fair trials, of due process in the 
protection of life, liberty and property—which stands 
between the citizen and arbitrary power—of religious 
freedom, of free speech, free press and free assembly, 
are the safeguards which have been erected against the 
abuses threatened by gusts of passion and prejudice 
which in misguided zeal would destroy the basic inter- 
ests of democracy. We protect the fundamental right 
of minorities, in order to save democratic government 
from destroying itself by the excesses of its own power. 
The firmest ground for confidence in the future is that 
more than ever we realize that, while democracy must 
have its organization and controls, its vital breath is 
individual liberty. 

I am happy to be here as the representative of the 
tribunal which is charged with the duty of maintaining, 
through the decision of controversies, these constitu- 
tional guaranties. We are a separate but not an inde- 


pendent arm of government. You, not we, have the 
purse and the sword. You, not we, determine the 
establishment and the jurisdiction of the lower federal 
courts and the bounds of the appellate jurisdiction of 
the Supreme Court. The Congress first assembled on 
March 4, 1789, and on September 24, 1789, as its 
twentieth enactment, passed the Judiciary Act—to es- 
tablish the judicial courts of the United States—a 
statute which is a monument of wisdom, one of the 
most satisfactory acts in the long history of notable 
congressional legislation. It may be said to take rank 
in our annals as next in importance to the Constitution 
itself. 

In thus providing the judicial establishment, and 
in equipping and sustaining it, you have made possible 
the effective functioning of the department of govern- 
ment which is designed to safeguard with judicial im- 
partiality and independence the interests of liberty. But 
in the great enterprise of making democracy workable, 
we are all partners. One member of our body politic 
cannot say to another—‘“I have no need of thee.” We 
work in successful cooperation by being true, each de- 
partment to its own function, and all to the spirit which 
pervades our institutions,—exalting the processes of 
reason, seeking through the very limitations of power 
the promotion of the wise use of power, and finding the 
ultimate security of life, liberty and the pursuit of hap- 
piness, and the promise of continued stability and a 
rational progress, in the good sense of the American 


people. 





ADDRESS OF PRESIDENT ROOSEVELT 


R. Vice President, Mr. Speaker, Gentlemen of 

the Supreme Court, Members of the Senate and 

of the House of Representatives: We near the 
end of a three-year commemoration of the founding of 
the Government of the United States. It has been 
aptly suggested that its successful organizing should 
rank as the eighth wonder of the world—for surely 
the evolution of permanent substance out of nebulous 
chaos justifies us in the use of superlatives. 

Thus, we may increase our oratory and please our 
vanity by picturing the period of the War of the Revo- 
lution as crowded with a unanimous population of 
heroes dramatized by the admitted existence of a hand- 
ful of traitors to fill the necessary role of villain. Nev- 
ertheless, we are aware today that a more serious read- 
ing of history depicts a far less pleasing scene. 

- It should not detract from our satisfaction in the 
result to acknowledge that a very large number of in- 
habitants of the thirteen revolting colonies were op- 
posed to rebellion and to independence ; that there was 
constant friction between the Continental Congress and 
the Commander-in-Chief and his generals in the field; 
that inefficiency, regardless of the cause of it, was the 
rule rather than the exception in the long drawn 
out war; and finally that there is grave doubt as to 
whether independence would have been won at all if 
Great Britain herself had not been confronted with 
wars in Europe which diverted her attention to the 
maintenance of her own existence in the nearer arena. 

We can at least give thanks that in the first chap- 
ter all was well that ended well, and we can at least 


give thanks to those outstanding figures who strove 
against great odds for the maintenance of the national 
ideal which their vision and courage had created. 

The opening of the new chapter in 1783 discloses 
very definitely that assurance of continued indepen- 
dence could be guaranteed by none. Dissension and 
discord were so widely distributed among the thirteen 
new States that it was impossible to set up a union 
more strong or permanent than that loose-end, shaky 
debating society provided for under the Articles of Con- 
federation. That we survived for six years is more a 
tribute to the ability of the Confederation Congress 
gracefully to do nothing, and to the exhaustion that 
followed the end of the war, rather than to any out- 
standing statesmanship or even leadership. Again, we 
can properly say of the period of confederation that all 
was well that ended well. 

Those years have rightly been called “the critical 
period of American history.” But for crisis—in this 
case a crisis of peace—there would have been no union. 
You, the members of the Senate and the House; you, 
the Chief Justice and Associate Justices; and I, the 
President of the United States, would not be here on 
this 4th of March, a century and a half later. 

It is well to remember that from 1781 to 1789 the 
Thirteen Original States existed as a Nation by the 
single thread of Congressional government, and with- 
out an executive or a judicial branch. This annual 
assembly of Representatives, moreover, was compelled 
to act not by a majority but by States, and in the more 
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important functions by the requirement that nine States 
must consent to the action. 

In actual authority the Congresses of the Confed- 
eration were principally limited to the fields of external 
relations and the national defense. The fatal defect 
was of course the lack of power to raise revenue for the 
maintenance of the system, and our ancestors may be 
called at the least optimistic if they believed that thir- 
teen sovereign republics would promptly pay over to 
the confederation even the small sums which were 
assessed against them for the annual maintenance of the 
Congress and its functions. 

Furthermore, the effect of the existing methods 
of transportation and communication retarded the de- 
velopment of a truly national government far more 
greatly than we realize today—and that was true 
throughout the first half century of our Union. You 
have heard the phrase the “horse and buggy age.”” We 
use it not in derogation of the men who had to spend 
weeks on the rough highways before they could estab- 
lish a quorum of the Congress, not in implication of 
inferiority on the part of those who perforce could not 
visit their neighbors in other States and visualize at 
first hand the problems of the whole of an infant nation. 

We use it rather to explain the tedious delays 
and the local antagonisms and jealousies which beset 
our early paths, and we use it perhaps to remind our 
citizens of today that the automobile, the railroad, the 
airplane, the electrical impulse over the wire and 
through the ether leave to no citizen an excuse for sec- 
tionalism, for delay in the execution of the public busi- 
ness, or for a failure to maintain a full understanding of 
the acceleration of the processes of civilization. 

Thus the crisis which faced the new Nation 
through its lack of national powers was recognized as 
early as 1783, but the very slowness of contacts pre- 
vented a sufficient general perception of the danger 
until 1787, when the Congress of the Confederation 
issued a call for the holding of a Constitutional Conven- 
tion in May. 

We are familiar with the immortal document which 
issued from that: Convention; of the ratification of it 
by sufficient States to give it effect; of the action of 
the Confederation Congress which terminated its own 
existence in calling on the First Federal Congress to 
assemble on March 4, 1789. 

We know of the month’s delay before a quorum 
could be attained, of the counting of the ballots unani- 
mously cast for General Washington, of his notifica- 
tion, of his triumphal journey from Mount Vernon to 
New York, and of his inauguration as first President 
on April 30. 

So ended the crisis. So, from a society of thirteen 
republics was born a nation with the attributes of na- 
tionality and the framework of permanence. 

I believe that it has been held by the Supreme 
Court that the authority of the Articles of Confedera- 
tion ended on March 3, 1789. Therefore, the Constitu- 
tion went into effect the next day. 

That Constitution was based on the theory of rep- 
resentative government, two of the three branches of 
its government being chosen by the people, directly in 
the case of the House of Representatives, by elected 
Legislatures in the case of Senators, and by elected 
electors in the case of the President and the Vice Presi- 
dent. It is true that in many States the franchise was 
greatly limited, yet the cardinal principle of free choice 
by the body politic prevailed. I emphasize the words 
“free choice” because until a very few years ago this 


fundamental, or perhaps I should call it this ideology of 
democracy, was in the ascendant throughout the world, 
and nation after nation was broadening its practice of 
what the American Constitution had established here 
so firmly and so well. 

The safety of the system of representative democ- 
racy is in the last analysis based on two essentials: 
First, that at frequent periods the voters must choose 
a new Congress and a new President; and, second, 
that this choice must be made freely, that is to say, 
without any undue force against or influence over the 
voter in the expression of his personal and sincere 
opinion. That after all is the greatest difference be- 
tween what we know as democracy, and those other 
forms of government which, though they seem new to 
us, are essentially old—for they revert to those systems 
of concentrated self-perpetuating power against which 
the representative democratic system was successfully 
launched several centuries ago. 

Today, with many other democracies, the United 
States will give no encouragement to the belief that our 
processes are outworn, or that we will approvingly 
watch the return of forms of government which for 
2,000 years have proved their tyranny and their insta- 
bility alike. 

With the direct control of the free choosing of 
public servants by a free electorate, the Constitution 
has proved .that this type of government cannot long 
remain in the hands of those who seek personal ag- 
grandisement for selfish ends, whether they act as indi- 
viduals, as classes or as groups. 

It is, therefore, in the spirit of our system that our 
elections are positive in their mandate, rather than 
passive in their acquiescence. Many other nations 
envy us the enthusiasm, the attacks, the wild overstate- 
ments, the falsehood intermingled gayly with the truth 
that marks our general elections, because they are 
promptly followed by acquiescence in the result and a 
return to calmer waters as soon as the ballots are 
counted. 

We celebrate the completion of the building of the 
constitutional house. But one essential was lacking— 
for the house had to be made habitable. And even in 
the period of the building, those who put stone upon 
stone, those who voted to accept it from the hands of 
the builders, knew that life within the house needed 
other things for its inhabitants. Without those things, 
indeed, they could never be secure in their tenure, 
happy in their toil and in their rest. 

And so there came about that tacit understanding 
that to the Constitution would be added a Bill of 
Rights. Well and truly did the First Congress of the 
United States fulfill that first unwritten pledge; and 
the personal guarantees thus given to our individual 
citizens have established, we trust for all time, what 
has become as ingrained in our American natures as 
the free elective choice of our Representatives itself. 

In that Bill of Rights lies another vast chasm be- 
tween our representative democracy and those rever- 
sions to personal rule which have characterized these 
recent years. 

Jury trial. Do the people of our own land ever 
stop to compare that blessed right of ours with some 
processes of trial and punishment which of late have 
reincarnated the “justice” of the Dark Ages? 

The taking of private property without due com- 
pensation. Would we willingly abandon our security 
against that in the face of the events of recent years? 


(Continued on page 338) 
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Consideration of Plan Recently Advanced by Mr. Traynor, a Former Adviser to Treasury De- 
partment—Because of Drastic Nature of Proposed Departures from Present System, It Should 
Be Carefully Studied and Its Effects Considered by Administrators and Lawyers within the 


Government and by the 


Proposal 





3ar Generally—Review of Present Procedure—Criticism of Details of 


Conclusions 





By G. 


Committee on 


Federal Taxation; 


AARON YOUNGQUIST 


Former Assistant U. S. Attorney 


General in Charge of Tax Matters. 


COMPREHENSIVE study of the administra- 
A tive and judicial machinery for the determination 

of federal income, estate and gift tax liabilities 
and a “critical appraisal of the extent to which that 
machinery has failed to function as it was intended and 
the reasons for that failure” has recently been made 
public* by Professor Roger John Traynor of the Uni- 
versity of California School of Jurisprudence. He pro- 
poses radical changes in the present machinery, affect- 
ing not only the Bureau of Internal Revenue, but also 
the United States Board of Tax Appeals and the dis- 
trict and appellate courts. Because Professor Traynor 
has lately served as an adviser to the Treasury Depart- 
ment, the drastic nature of the proposed departures 
from the present system should provoke a careful study 
of the plan and a consideration of its effects by admini- 
strators and lawyers within the government, and by the 
Bar generally as well as members of it regularly repre- 
senting taxpayers. The adoption of a plan like the 
one advanced by Professor Traynor would have the 
double effect of upsetting well established practices in 
the field of tax law and of signalizing the application of 
like changes in the functioning of other administrative 
departments and the procedure for judicial review. 

A brief review of the present procedure before the 
3ureau, the Board of Tax Appeals and the courts is 
necessary to an understanding of the proposals for 
change. That relating to the determination of income 
taxes will suffice 

The taxpayer makes an annual return, the effect 
of which is to assess a tax against him in the amount 
The return is audited in the reve- 
nue office or in the field. If the audit indicates that 
the net income is understated informal conferences 
usually are had, and if they do not serve to iron out the 
difference the Internal Revenue Agent in Charge in 
the taxpayer’s district issues notice proposing a defi- 
ciency assessment. The taxpayer may file a protest 
setting forth, among other things, a specification of the 
items against which he protests and a statement of the 
grounds upon which the protest is based. He may have 
a hearing on his protest at the local revenue office. If 
agreement is not reached he may have a further hear- 
ing before the Bureau at Washington (except as this 
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procedure has recently been altered by decentralization, 
later referred to). If that hearing does not settle the 
controversy, a letter of assessment issues and the tax- 
payer may then follow either of two courses: he may 
pay the tax, file a claim for refund and, if it be not 
allowed, sue for the refund in the District Court or in 
the Court of Claims; or he may, without paying the 
tax, petition for a redetermination by the Board of 
Tax Appeals. Under the first procedure the decision 
of the District Court is reviewable by the Circuit Court 
of Appeals, and the decisions of that court and of the 
Court of Claims are reviewable by the Supreme Court 
upon writ of certiorari. Under the second procedure, 

the decision of the Board is reviewable by the Circuit 
Court of Appeals, and the decision of that court is like- 

wise reviewable by the Supreme Court upon writ of 
certiorari. Choice of the Board procedure precludes 
subsequent suit for refund after the payment of the tax. 

The principal changes proposed may be grouped 
under these heads: 

(1) Protest Procedure. A protest must set forth 
all relevant facts, evidentiary as well as ultimate, list 
all relevant books and documents and give their where- 
abouts, and list the names of all persons having know!- 
edge of the facts. The Commissioner’s final notice of 
deficiency must contain specific findings of fact. 

(2) Board Procedure. The present Board would 
be split up into five parts or divisions, each functioning 
separately in its own geographical district. As a con- 
dition precedent to redetermination by the Board, the 
taxpayer would be required to give a bond to secure 
the payment of the full amount of the deficiency as- 
serted. The taxpayer apparently would be limited on 
review to the grounds, facts, documents, etc., set out in 
his protest. The Commissioner would be limited to the 
issues and findings set out in his notice of deficiency. 
The Board would be limited to the issues presented by 
the Commissioner’s findings and the burden would be 
on the taxpayer to prove the Commissioner’s findings 
and conclusions erroneous. 

(3) Judicial Review. Review of Board decisions 
by the Circuit Courts of Appeals and the Court of Ap- 
peals for the District of Columbia would be abolished. 
Decisions of the five Boards would be reviewed ex- 
clusively by a Court of Tax Appeals sitting in Wash- 
ington whose decisions would be reviewable by the 
Supreme Court only upon writ of certiorari. As an 
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alternative proposal, the Court of Appeals for the Dis- 
trict of Columbia or the Court of Claims might act as 
a Couré of Tax Appeals. 

(4) Refunds. The Boards of Tax Appeals would 
be given exclusive jurisdiction over claims for refund 
under procedure similar to that applicable to deficien- 
cies. Suits against collectors in the District Courts and 
against the United States in the Districts Court and 
Court of Claims would be abolished. 

The limitations of time and space prohibit a de- 
tailed analysis of the proposals and the specific differ- 
ences between them and the present procedure, but the 
foregoing summaries present the contrast. The most 
that can be done is to discuss in brief and general fash- 
ios the strength and the weaknesses of the present sys- 
tem as compared with those of the one suggested. 

1. PROTEST PROCEDURE. 

(a) Generally. No change would occur in the pro- 
ceedings prior to the notice of deficiency and the pro- 
test. Informal conferences between the Revenue 
Agent and the taxpayer would occur and would result 
in the supplying of information and in discussions 
which in many instances would satisfy the taxpayer 
that he has understated his income or convince the 
Agent that the suggested deficiency is non-existent. 
The contents and service of the deficiency notice would 
not vary materially from the method now used, except 
that perhaps the time permitted for filing a protest 
would be longer by reason of the vastly greater burden 
and responsibility that the proper preparation of the 
protest would entail. Specifying grounds for the excep- 
tions as required by the present practice necessarily 
involves a statement of the ultimate facts upon which 
the taxpayer relies to. maintain his protest and a ref- 
erence to the controlling provisions of the statute or 
the regulations. Thus the Bureau is fully apprised of 
the basis of taxpayer’s contentions. 

The protest presently required may consist of a 
brief statement of contentions and facts, or it may 
assume the proportions of a full-grown brief on the 
facts and the law. That is a matter of choice with the 
taxpayer, and propérly so if he is to have the privilege 
of presenting his own protest rather than go to the 
expense of employing an expert to do it for him. And 
there are many instances, especially those involving 
only fact or accounting questions, in which the taxpayer 
may and does properly and effectively present his own 
case. The taxpayer is not limited either in his discus- 
sions with the Bureau or later in preparing his petition 
for redetermination by the Board and presenting his 
evidence to the points or the facts set forth in his pro- 
test. Those limitations begin with his petition for 
redetermination, which in effect takes the place of a 
pleading in a judicial proceeding. Since the protest 
procedure is preliminary and informal in character and 
is intended to afford an opportunity for presenting 
the facts and negotiating a settlement, it would seem 
entirely proper that the instrument by which it is initi- 
ated should be simple and non-technical. The effective- 
ness of the present procedure is indicated by the set- 
tlement during the fiscal year 1937-1938 of 140,000 in 
the field and 51,000 in the Income Tax Unit of the 
deficiencies that had been found due: This compares 
with 211,000 deficiencies recommended during that 
year and is equal to more than 90% of the total number. 

By contrast the protest suggested would include 
(a) the grounds of protest, item by item; (b) the 
relevant facts (presumably all the facts), both eviden- 
tiary and ultimate; (c) a list of relevant documents, 


books, papers, etc., with a description sufficient to iden- 
tify them and their whereabouts; and (d) the names 
and addresses of persons having knowledge of the facts 
stated in the protest, together with a brief statement of 
their connection with the transactions involved. While 
the taxpayer would have the right to amend his pro- 
test before the Commissioner makes his final determina- 
tion thereon, he would nevertheless, in the proceeding 
before the Board, be restricted to the contentions made 
and the facts stated in the protest, except that for good 
cause shown the taxpayer may, at the discretion of the 
3oard—but not as a matter of right—present additional 
facts or new theories. Correspondingly the Commis- 
sioner would be limited to his findings and conclusions. 

The object of the amplified protest of the taxpayer 
and the findings of the Commissioner is to require full 
disclosure and adequate consideration while the matter 
is still in the administrative stage. The object is a 
laudable one, but the experience of most practitioners 
before the Bureau is that the same object is achieved 
under the present practice. Undoubtedly there are ex- 
ceptions, but for the most part the taxpayer finds it 
advantageous and wise to make a complete presentation 
of his facts and contentions and the Commissioner to 
give them full consideration. The settlement in the 
administrative stages of nine-tenths of the deficiencies 
proposed is persuasive evidence of the effectiveness of 
the present method. 

The new form of protest would in many cases 
impose a tremendous burden on the taxpayer, espe- 
cially in its requirement that it set out all the eviden- 
tiary facts and all of the source material, both docu- 
ments and persons. The inclusion in the protest of 
such matter would often increase its volume enormous- 
ly, and by way of precaution would require the inser- 
tion of much that in the final sifting out would prove 
irrelevant and useless. It constitutes a_ startling 
departure from the known forms of procedure. Not 


even in the more formal and dignified proceedinys of 
courts is anything required that calls for so thorough a 
preliminary investigation and so meticulous a statement 
of facts and theories as does the suggested protest. 
Without doubt it would often serve as a trap in which 
the unwary would find themselves caught when they 
came before the Board, and the Commissioner might 
well often find his chances of success before the Board 
nullified by some inadequacy of finding or omission 
of theory in his determinations. Nor could he, after 
the case comes before the Board, assert additional de- 
ficiencies as he may do under the present statute, thus 
losing the benefit to the government of some increase 
in income from that source. 

(b) Decentralization of the Bureau. One of the 
main criticisms of the Bureau procedure is that the 
machinery for administrative review is too elaborate 
and there is a multiplicity of hearings and conferences 
in the field and in Washington. There is basis for the 
criticism, but much of the basis should disappear with 
the decentralization of the reviewing activities of the 
bureau that is now going on. Five field divisions of 
the Technical Staff—New England, New York, Cen- 
tral, Chicago and Pacific—with offices at sixteen points 
have already been established, and others are under 
way. Each division is staffed by technical advisers, 
attorneys and other experts. The audits of returns, the 
proposal of deficiencies by the Internal Revenue Agent 
in Charge, and hearings on protests by his office, will 
proceed as before; but if the controversy has not been 
adjusted by the time that procedure has been gone 
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through the taxpayer may have it transferred to the 
appropriate field division of the Technical Staff for 
further hearing and consideration. The division’s de- 
termination of the taxpayer’s liability is final. It will 
not be reconsidered by the Bureau at Washington and 
it is reviewable only upon a petition to the Board of 
Tax Appeals. Thus the taxpayer, instead of carrying 
his controversy through the various divisions and sec- 
tions in Washington after first having had it considered 
by the local office, will obtain a final determination by 
the division of the Technical Staff established .in nis 
own region. Experience with decentralization will un- 
doubtedly disclose defects in the system, such, for in- 
stance, as conflicts in treatment of like questions by 
different divisions ; but the experiment will be watched 
with interest by everyone affected both within the gov- 
ernment and without, and if the hopes of its proponents 
are realized it will go a long way toward eliminating 
the complications and delays attendant upon the pres- 
ent procedure. 

It must be remembered that the notice, the protest 
and the hearing are purely administrative and non-ju- 
dicial in character and are intended to bring about an 
agreement between the Commissioner and the taxpayer. 
In view of that purpose, they should proceed with such 
degree of informality as will enable the disputants not 
only to exchange views and facts but also to negotiate 
settlement by concessions on the part of one or both. 
To require participants in a decidedly informal admini- 
strative proceeding to adhere to highly formal and 
rather burdensome methods involving definitive and 


inclusive pleadings, findings and conclusions would 
seem to defeat the very purpose of the administrative 
proceeding, whether it be conducted in a central or in 


a decentralized office. 

2. BOARD OF TAX APPEALS PROCEDURE. 

(a) Generally. When the taxpayer files his peti- 
tion for redetermination of tax liability by the Board, 
he is free to set up all of the objections to the proposed 
assessment of which he is then aware and, reciprocally, 
the Commissioner may not only assert whatever defi- 
ciencies he then has but may also claim additional 
deficiencies. Neither is restricted by the positions taken 
or limited by the facts developed in the notice or the 
protest or the hearings. Under the proposed plan the 
taxpayer would be limited in his proof before the 
Board to the grounds, the documents and the facts set 
out in his protest, and the Commissioner would be 
limited to the issues and facts contained in his findings 
and conclusions. With respect to the scope of the 
Board’s review, the suggestion is that it would be 
limited to the issues presented by the findings and that 
the taxpayer “would be required to prove . . . that the 
Commissioner’s findings and conclusions were erron- 
eous.” Ordinarily the only burden on the taxpayer is 
that he show that the assessment is erroneous; but if 
Professor Traynor’s words mean what they say the 
taxpayer must successfully controvert the facts upon 
which the Commissioner’s assessment is based and 
must undertake to do so without being advised of the 
sources from which they come and without opportunity 
to cross-examine the persons who may have supplied the 
information upon which the finding rests. 

These limitations would prevent the Commissioner 
from showing that while a deficiency asserted by him 
on the basis of one item was erroneous, nevertheless 
the liability should be imposed because of an under- 
statement of income arising from some other item, and 
conversely the taxpayer would be prevented from off- 


setting the understatement on which the proposed de- 
ficiency is based by showing an overstatement of an 
equal or greater amount in some other item. The plan 
proposes that if the Board takes a different view of the 
facts or the law from that taken by the parties to the 
administrative proceeding, or if in the interval between 
the findings and the hearing before the Board the 
courts should place a new construction upon the law, 
the parties might then be permitted to assert theories 
and prove facts not contained in the protest or the 
findings. But this would not be a matter of right. It 
would be permitted only when the litigant is able to 
convince the Board that there is good cause for relax 
ing the rule. 

The purpose of the restrictions is to make com- 
pulsory an all-inclusive showing by the taxpayer and 
an expressed consideration of every fact by the Com- 
missioner. Professor Traynor suggests that if this 
sanction proves ineffectual others must be found. The 
abstract desirability of that result may be conceded ; 
but if its achievement places too onerous a burden on 
the taxpayer and by a process of formalization robs 
the administrative procedure of its present opportuni 
ties for man-to-man negotiation and adjustment, then 
more will be lost than gained. 

It is time enough to formalize the proceeding when 
it reaches the Board, and it is not wise to hamper the 
preliminary settlement procedure by vesting the Com 
missioner with quasi-judicial powers, which would 
happen under the proposed plan. 

(b) Decentralization of the Board. The Board of 
Tax Appeals now holds hearings in Washington and 
on “circuit.” The times and places for circuit hearings 
follow a fixed schedule which is of course subject to 
change whenever the press of business or the conveni 
ence of the taxpayers or the Commissioner require it. 
The Board is divided into sixteen divisions, each mem- 
ber comprising a division. Save in exceptional cases, 
the hearing is conducted by a single member who makes 
his findings and conclusions. Any case may be (by 
request), and most cases of importance are, reviewed 
by the entire Board. This system serves the conve- 
nience of the taxpayers and produces uniformity of 
decision. 

There are few districts in the country the busi- 
ness in which would call for the continuous presenc 
of three Board members as proposed by the new plan 
Some advantages doubtless would accrue from perma 
nence of a board within a particular district, such as 
conveniencing the taxpayers and training the members 
in problems peculiar to the region. But the taxpayers 
are served now with reasonable adequacy, and when 
ever need arises more members could be assigned or 
more frequent hearings had in a particular area. In- 
deed, the present personnel of sixteen members, all of 
them available for service whenever and wherever 
needed, supplies a more flexible instrument for the 
hearing and disposition of cases than would a number 
of boards limited in personnel and restricted in area. 
A change along the lines proposed would seem just as 
likely to retard as to expedite the closing of dockets. 

A far more serious problem arises with respect to 
the uniformity of decisions as among the several 
boards. It is claimed that decentralization could be 
accomplished without imperilling uniformity, but this 
appears to be a mere assertion, unless it is based on the 
assumption that one board is to be bound by the prece 
dent set by any other. Since the plan contemplates that 
sach board or division shall function as a separate unit, 
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it must also contemplate that each unit will arrive at 
its own decisions. If the decision of one board shall 
constitute a binding precedent upon all the others, the 
result would be that on important questions of law, 
whether statutory or constitutional, the taxpayers will 
have the benefit of the experience and wisdom of only 
three men, because the twelve comprising the other four 
divisions are not free to exercise their own judgment 
or arrive at their own conclusions, but are bound by 
another’s decision. If quasi-judicial functions are to 
be exercised by boards co-equal in jurisdiction and 
authority, each must necessarily act according to its 
own lights and arrive at its own independent conclu- 
sions. 

It is suggested that the boards be under the super- 
vision of the Court of Tax Appeals; but obviously 
supervision cannot extend to controlling the operation 
of intelligent and informed minds upon law and fact 
questions entrusted to them for determination, In the 
very nature of things it must be anticipated that five 
groups of men, especially when they do not have the 
benefit of mutual discussion and exchange of ideas, will 
often arrive at different conclusions. The likelihood 
of conflict is strongly indicated by the numerous dis- 
sents appearing in the reports of the present Board. 
When it is remembered that these occur after joint 
consideration and opportunity for personal discussion, 
it seems clear that conflicts among the proposed three- 
man boards would be frequent occurrences. The re- 
sulting conflicts would make the work of the Commis- 
sioner harder even than it is now. A decision of the 
present Board naturally carries with it authority, and 
the Commissioner abides by that decision unless he 
feels that the interests of the government are unduly 
jeopardized by it, in which case he indicates by a “non- 
acquiescence” his intention to disregard it and follow 
his own interpretation of the law. Now he has a single 
tribunal to agree or disagree with, and he will disagree 
only in cases of importance; but with five separate 
boards he will be confronted with the necessity when 
one board disagrees with another to express his non- 
acquiescence with one or the other in every such in- 
stance, whether the question decided is important or 
not. 

Someone might suggest that the decision of a de- 
centralized division of the board be followed by the de- 
centralized bureau within the-area of the board’s dis- 
trict, even though it conflicts with decisions of the 
other boards. But that would hardly tend toward uni- 
formity in the administration of tax law. The answer 
might also be made that the Commissioner is faced 
with a similar difficulty now by reason of conflicts be- 
tween the Circuit Courts of Appeals. That is true, 
and it is one of the serious defects of the present sys- 
tem; but it must be remembered that the possibility of 
those conflicts lies in the relatively small number of 
cases that reach the Courts of Appeals, whereas under 
the separate board system the possibility would be sev- 
eral times multiplied because of the larger number of 
board decisions. There will be enough headaches in 
the Bureau over conflicts among its decentralized divi- 
sions, and conflicts in decisions of the boards would 
serve only to aggravate Bureau perplexities. 

(c) The Bond on Appeal. An unfortunate re- 
sult of the delay in litigating tax cases before payment 
is the loss of revenues to the government. All agree 
that every citizen should discharge his tax liability to 
the extent of his means and that frivolous appeals and 
dilatory tactics should not be permitted to diminish 








the public revenues. Undoubtedly some loss is due to 
the delay attendant upon appeals to the board, but the 
nature of the case makes it impossible to determine 
what part of the failure of collection in cases determined 
by the Board is due to the passage of time and what 
part to other causes. Professor Traynor points out 
that during the fiscal year 1936-1937 some $16,000,000 
in taxes, penalties and interest was assessed upon the 
closing of dockets by decisions of the Board or on 
appeal, and that during the same year the government 
failed to collect some $1,750,000 that had been as- 
sessed after decision by the Board in income tax cases 
involving $10,000 or more, The latter figure is a little 
more than 11 per cent of the former, but no figures 
are given, and probably none can be given, showing to 
what extent uncollectibility resulted from the appeal 
to the Board. Nor are figures available with respect 
to failure of collection in cases that are not appealed 
to the Board. Probably the percentage of loss would 
be lower, but the comparison would be interesting and 
might be illuminating. 

Whatever the situation may be in this respect, the 
fact is that the Revenue Act gives the Commissioner all 
powers necessary to protect the government’s interest. 
He may make a jeopardy assessment whenever in his 
judgment the facts warrant it, and he may make such 
assessment at any time during the pendency of the 
case before the Board and until the decision of the 
3oard has become final or until the taxpayer has filed 
a petition for review by the Circuit Court of Appeals 
(Revenue Act 1938, section 273 (e) ). From that 
point on the protection against non-collectibility is con- 
tinued by the requirement that a taxpayer seeking 
review of a Board decision must, as a condition to 
appeal, provide a bond conditioned upon the payment 
of the deficiency finally determined. 

The entire purpose of the Board review is to give 
the taxpayer the chance of a quasi-judicial considera- 
tion without first being obliged to pay the tax. In 
many cases that purpose would be wholly defeated if 
taxpayer were required to give bond, for, while he 
may be fully solvent, the burden of the bonding pro- 
cedure with the payment of premiums as well as in- 
terest upon the deficiency, if it be finally established, 
and sometimes the giving of indemnifying security to 
the surety, would be so great as to compel him to pay 
the tax and take his chance on a refund. The man 
who is able to give bond is also able to pay the tax 
without too great an inconvenience. The bond require- 
ment would make redetermination by the Board the 
rich man’s privilege and would in many instances ex- 
clude from its benefits the “little fellow,” of whom 
there are many, as indicated by the fact that on June 
30, 1938, 57.4 per cent of the dockets pending before 
the Board or before the courts reviewing its decisions 
involved deficiencies of less than $5,000 

Under the federal revenue procedure there is no 
point at which the government is not fully secured 
by the right of jeopardy assessments throughout the 
period of administrative (including Board) considera- 
tion, and by bond on appeal to the court. It should 
not be forgotten that the Board is, after all, not a 
court, but an agency in thé executive branch of the 
government charged with making an administrative 
determination for that branch. It would be wholly 
inconsistent with administrative precedents to require 
that a taxpayer give bond as a prerequisite to adminis- 
trative consideration of his contention. Such is not 
the general state practice, and taking all things into 
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account the federal government is better equipped 
through its numerous agencies throughout the country 
to protect its revenues than are the states. The sug- 
gestion that a bond shall be the price of consideration 
by the executive department of an honest denial of tax 
liability comes as something of a shock even to the 
lawyer who is not unfamiliar with technical require- 
ments on judicial review, and will undoubtedly be a 
severer shock to the layman taxpayer when he hears 
about it. 

Statistics given by Professor Traynor relative to 
the disposition .of deficiencies pending before the Board 


prove the injustice or a bond requirement. Of the 
deficiencies involved in cases closed by the Technical 
Staff in the fiscal year 1937-1938 65.8 per cent were 


conceded; in those closed by the Appeals Division 
69.1 per cent were conceded and in those decided by 
the Board 88.4 per cent were disallowed. The corre- 
sponding averages for the three fiscal years ended with 
1938 were 64.4 per cent, 68.6 per cent and 74.2 per 
cent. From this it appears that after conferences in the 
field and in the Income Tax Unit had eliminated unwar- 
ranted claims, and after the Technical Staff and the 
Appeals Division had again winnowed out the chaff, 
nevertheless the Board found that the taxpayer was 
right and the Commissioner wrong in 75 per cent of the 
deficiencies claimed. Undoubtedly the more thorough 
Bureau consideration that is proposed would reduce that 
percentage, but even if it were cut in two, which is as 
much as could be expected, the requirement of a bond 
would be an unwarranted penalty upon the right to 
review. ' 

3. JUDICIAL REVIEW. 

Under the present method the taxpayer or the 
Commissioner may file a petition for review of a Board 
determination by the Court of Appeals of the circuit 
in which the taxpayer resides or, upon stipulation, by 
the Court of Appeals of the District of Columbia. The 
proposal is that review of Board determinations be 
confined to a single Court of Tax Appeals or, alter- 
natively, the Court of Appeals of the District of Co- 
lumbia or the Court of Claims (which however is a 
trial and not an appellate court). 

The criticism of the present method rests on sound 
basis. Like questions are not infrequently given con- 
flicting answers in the different circuits. Not only the 
Commissioner, as pointed out by Professor Traynor, 
but the taxpayers as well are troubled by the conflicts 
that inevitably occur. Pending determination of a 
conflict between circuits the Commissioner and the 
Soard must choose one or the other ; and where a ques- 
tion has been decided by one circuit, or by several 
with the same result, and the answer is in conflict with 
Commissioner or the Board, or both, 
they must choose whether to accept the Court’s view 
follow their own. The latter objection is not a 
serious one, because a Court of Appeals’ decision is 
substantial authority and is so regarded by other courts 
of equal rank and may well be so regarded by the 
Commissioner and the Board. Disagreement between 
the circuits is the exception rather than the rule; and, 
while the government’s following a single decision or a 
series of agreeing decisions later reversed by the Su- 
preme Court may have caused a loss of revenue mean- 
while—and incidentally may have cost taxpayers 
money if the taxpayer instead of the government was 
( |—the dangers of loss of revenue as the 


the views of the 


or 


on the short end 


result of subsequent reversals, while not insubstantial, 
are not so great as to condemn the system. 

It is true that when a court overrules the Commis- 
sioner he often seeks decision by other courts for the 
purpose of creating a conflict, and thereby causes in- 
convenience and annoyance to himself as well as to 
the taxpayers. The justification is that he seeks defi- 
ciencies on the same ground against numerous other 
taxpayers residing in several circuits. But, after all, 
how far should the Commissioner go in an effort to 
overturn the judgment of a court of authority as high 
as that of a Court of Appeals? 

Where conflict between courts does exist the rem- 
edy is simple and speedy, for under the rules of the 
Supreme Court certiorari is invariably granted to re- 
solve it. Keeping other cases open while the conflict 
lasts works no great hardship on either the Commis- 
sioner or the taxpayer. 

The proposal is that all reviews of Board determi- 
nations be diverted from the eleven Courts of Appeal 
and concentrated in a single Court of Tax Appeals in 
Washington. This would have the advantage of elimi- 
nating conflicts among courts; but as has already been 
pointed out, conflicts among divisions of the Board 
would take the place of conflicts among the courts, and 
the end result would be not far from the starting point. 
Indeed the conflicts might well be much more numer- 
ous than they are now. The Board now decides six 
or seven times as many tax cases as do the Courts of 
Appeals, and even though the new procedure should 
cut down the number of petitions to the Board it would 
still be great enough to give rise to conflicts among 
divisions of the Board well in excess of the present 
conflicts among the Courts of Appeals. 

The suggestion is made that ihe judicial structure 
in tax cases would then resemble “a single judicial 
district, where the decisions of a number of federal 
district courts of original jurisdiction are reviewed by 
one Circuit Court of Appeals.” From an administra- 
tive standpoint that would seem a desirable system, 
but from the viewpoint of the taxpayer and his lawyer 
it smacks of over-concentration and centralization. Sub- 
jecting the district courts of a circuit to appellate re- 
view by a single court works very well, but it must be 
remembered that instead of one court with nationwide 
jurisdiction there are ten circuits, each with its own 
appellate court. Each circuit is, broadly speaking, an 
appropriate judicial unit by reason of the at least geo- 
graphical unity of its population and the indigenous 
quality of many of the legal questions arising within 
its borders, such as mineral law, admiralty law, com- 
mercial law, and others, and by reason of the restricted 
area it serves its inhabitants conveniently and expedi- 
tiously. 

Of course a single court of review would make for 
uniformity and removal of conflicts. But that is not 
the paramount purpose of jurisprudence. The para- 
mount purpose is that the ultimate decision be the 
right one. The achievement of that end is far more 
probable if several groups of intelligent men apply 
their learning and intellect to a given problem than if 
only one group applies itself to it. And if the several 
groups agree, that generally settles the question; if 
they disagree the doubt is almost inevitably of suffi- 
cient gravity to call for a decision by the highest court 
of the land. That decision, as has been pointed out, 
invariably follows and resolves any conflict that may 
arise among the circuits, and when the last word has 
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been spoken the litigant and all others with like inter- 
est accept it without question, whether they agree with 
it or not. 

The assertion may safely be ventured that federal 
tax litigation is as extensive and important as that of 
any other single class. That being so the litigants, the 
government as well as the taxpayer, are entitled to a 
thorough and comprehensive judicial investigation of 
its problems by the constitutional courts. That is af- 
forded by the present method of review. A single 
court, whether it be the Court of Appeals of the Dis- 
trict of Columbia, the Court of Claims, or a special 
Court of Tax Appeals, would naturally consist of a 
limited number of judges who, regardless of the 
breadth of their experience, would in the aggregate be 
less well qualified than the combined ability of the 
judges of the Circuit Courts of Appeals. 

Whichever court were chosen for tax appeals, it 
would almost necessarily sit only in Washington. 
While the government would be convenienced, tax 
payers residing at distant points would be subjected to 
substantial expense and their counsel to considerable 
inconvenience. The disposition of appeals would 
hardly be expedited, for according to the report of the 
October 1938 Conference of Senior Circuit Judges 
the Circuit Courts of Appeals are generally up with their 
work, and the considerable increase in the personnel 
of those courts within the past three years will tend 
to speed up even more the disposition of cases. 

It is believed by many that further concentration 
in Washington of governmental affairs is not in the 
best interests of the country. The governmental en- 
vironment and the constant and almost exclusive con- 
tact with bureaus and agencies of the central govern- 
ment and residents of the capitol city have their ulti- 
mate effect upon the trend of thought. Governmental 
officers and especially those of the judiciary should be 
exposed to intercourse with the people at large. That 
is one of the advantages of the Bureau’s present pro- 
gram of decentralization, and transformation of judi- 
cial review from its present decentralized state to a 
centralized one looks like a step backward. 

Although as pointed out by Professor Traynor 
only 9.4 per cent of the tax cases in the Circuit Courts 
of Appeals during a given period involved questions 
of local law, that number is nevertheless substantial 
enough to weigh in favor of consideration by courts 
within the local jurisdiction. The suggestion is made 
that members of divisions of the Board would un- 
doubtedly be appointed from within the division area 
and would be competent to decide issues turning on a 
construction of local law. But that does not answer 
the objection that the body of appellate jurisdiction in 
such cases, being limited in number and sitting in 
Washington, would not be as well qualified in that 
particular as the judges of the circuits. In addition to 
questions of local law there are also questions of general 
law not at all peculiar to tax cases.. Placing tax 
controversies wholly in special tax tribunals may well 
result in the development of an artificial fiscal law. It 
is neither advisable nor feasible to place tax law in a 
compartment apart from the great body of general 
law and fact issues that are involved in almost 
every tax controversy and thus promote the develop- 
ment on the part of tribunals of a specialized tax atti- 
tude rather than the more realistic view that will flow 


from the consideration of cases at large and from con- 
tact with the public at large. 

4. REFUNDS. 

In lieu of petitioning the Board of Tax Appeals 
for redetermination of an assessment proposed by the 
Commissioner, or in any case where the taxpayer has 
made an overpayment on his self-declared assessment, 
the taxpayer may, after paying the tax, file a claim for 
refund and, if the Commissioner rejects it, bring an 
action against the United States in the Court of Claims, 
or against the Collector (or, with certain limitations, 
against the United States) in the District Courts, to 
recover the claimed overpayment. 

The annual averages of claims for refund of in- 
come taxes for the three fiscal years ended with 1938 
were 44,066 claims filed and 42,141 claims closed. Dur- 
ing the same period the annual average of actions for 
refund brought in the District Courts was 362, and 
in the fiscal year ended June 30, 1937, 139 were 
terminated by trial. Data on the number brought 


in the Court of Claims is not available, but 
that number was substantially less as _ indicated 
by the figures given _below. The average num- 
ber of actions for refunds (including estate and 


gift taxes as well as income taxes) closed in the Dis- 
trict Courts in the three fiscal years ended with 1937 
was 422, and in the Court of Claims 143. From this 
it appears that nearly 99 per cent of the refund cases 
are settled in the Bureau without litigation, and that 
the number of petitions to the Board on deficiencies is 
about ten times as great as the number of actions for 
refunds. So the problems of litigation in refund mat- 
ters are negligible in comparison with those attendant 
upon the review of deficiencies. 

The Board has no jurisdiction over refunds ex- 
cept that it may find an overpayment with respect to 
the particular year under review upon the deficiency 
asserted by the Commissioner. The American Bar 
Association has recommended that the Board be given 
jurisdiction concurrently with the courts over refund 
claims presented to and rejected by the Commissioner. 
Professor Traynor’s proposal is that the District Courts 
and the Court of Claims be divested of jurisdiction of 
actions to recover tax Overpayments, and that the 
Board be given exclusive jurisdiction to review all 
refund claims rejected by the Commissioner after pro- 
ceedings within the Bureau like those had with respect 
to deficiencies, with the Board’s decision subject to re- 
view by a Court of Tax Appeals. 

There seems to be no particular reason for vesting 
the Court of Claims with jurisdiction over actions for 
refunds except that it deals exclusively with claims 
against the government. The action in the District 
Courts against collectors is an ancient remedy, and ac- 
tions against the United States are permitted by the 
Tucker Act. The taxpayer may, in any case, sue the 
Collector or the representatives of his estate and is 
not restricted to an action against the United States 
unless he chooses to proceed in the Court of Claims. 
All actions against the United States are triable by the 
court without a jury; and it is true, as pointed out by 
Professor Traynor, that there are few jury trials of 
actions brought against Collectors or their representa- 
tives. But it would seem only fair that the right of 
trial by jury should be preserved to those who wish 
to avail themselves of it—the government itself did so 
in the Astor case—and that right would be destroyed 
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HITTING THE HIGH SPOTS: AN ITINERARY THAT 
HAS EVERYTHING 


ITH Rocky Mountain Park, Sun Valley, Lake 
Wy Tahoe, Mount Rainier and Glacier Park on 

the itinerary, “Hitting the High Spots,” in 
more senses than one, is the only adequate description 
of the official A. B. A. all-expense tour to the conven- 
tion at San Francisco and back. And—this time, 
praise be—let boreas blow or old sol shine, it will mat- 
ter not to the tourists snug in their all air-conditioned 
train. 

Rocky Mountain National Park! Spreading across 
the huge topographical backbone of the nation—the 
Continental Divide—peak~piled on serried peak and 
breath-taking vistas of mountain tarn and canyon! 

Sun Valley! Acme of luxurious living—more than 
two days of close communion with mountain, sky and 
sun—paradise of the ski, but more, much more than 
that—a quaint Alpine village imported into these 
United States—with a mountain as a hitching post at 
the end of every street—even more awe-inspiring in 
summer than in winter—scenically perfect. 

Lake Tahoe! A diamond of blue water, set in a 
tiara of mountains—wreathed in pines and mountain 
laurel—home of the Tahoe sunset and of Tahoe moon- 
light upon the waters—the Kohinoor among the 
mountain lakes of all the world. 

Crater Lake! The longspent fires of a volcano— 
Nature at her most venomous—ravaged this mountain- 
side—spewing forth a deadly stream of lava—and out 
of this witches’ cauldron of mad, untamed elements, 
time has brewed a scene of lyric beauty! 

Rainier National Park! Majestic and philosophi- 
cal, Mount Rainier dominates hundreds of miles of sea 
and land—vistas of unsurpassed glory! 

Victoria! A bit of old England, snugly tucked 
away in North America, on the shores of a beautiful 
harbor—reminiscent of high teas at spacious country 
houses—of Members of Parliament in red jackets cry- 
ing “Yoicks” at the top of their oratorically trained 
voices ! 

Grand Coulee Dam! Mere man here competes 
with Nature to create the awe-inspiring and succeeds 
astonishingly well—and luncheon—yes—by a dam 
site! 

Glacier National Park! And here we are—com- 
pletely out of superlatives—but what good are super- 
latives or mere words of any sort in describing this 
wonder, which, in richness of beauty, stands alone in 
all the world—the Indians had a word for it—Going- 
To-The-Sun—which, for sheer imagery and allegorical 
significance, could not be surpassed in ream after ream 
of descriptive eloquence! 

And now—out of the clouds—and down to facts 
and figures. Here they are: 


THE TRIP 


In compliance with the majority of the suggestions 
received, this trip, traversing the Central route to San 
Francisco and returning thru the Pacific Northwest, 
has been arranged. 

Our Special Train, consisting of the best of mod- 
ern Pullman Cars, supplemented with spacious Club, 
Dining and Observation Cars, will, of course, be Air- 
Conditioned throughout. Refreshments will be served 
enroute, except where prohibited by State Law. 

An attractive illustrated itinerary, containing full and 
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complete information, will be ready for distribution 
early in April. 
The Transportation Committee 
Witiiam P. MaAcCracken, Jr., 
Washington, D. C., Chairman ; 
Warren B. Bucktey, Chicago; 
Haroip J. GALLAGHER, New York City; 
Sipney S. GoruaM, Jr., Chicago; 
Paut F. Hannan, Washington, D. C. 


DAY BY DAY ITINERARY 


Sunday, July 2 
Lv. Chicago—Burlington Route 11:00 A.M. 
The Special Train starts Westward, crossing the 
Mississippi at Burlington, Iowa (about 2:45 
P.M.). We reach Omaha to be joined there by 
members from the North and Southwestern 
States. 
Monday, July 3 
Ar. LaSalle, Colo—Union Pacific Railroad 8:30 A.M. 
After breakfast we detrain, motoring via Big 
Thompson Canyon to Rocky Mountain National 
(Estes) Park for a full day in the Colorado 
Rockies. Luncheon at the Stanley Hotel. 
Monday, July 3 
Lv. Greeley, Colo.—Union Pacific Railroad 
Tuesday, July 4 
Ar. Sun Valley, Idaho—Union Pac. Railroad 12:00 Noon 
We stay at the Sun Valley Lodge for better than 
two full days. Trout fishing, riding, golfing, 
dancing, swimming and many additional surprises 
including several “contests” with prize awards. 
Thursday, July 6 
Lv. Sun Valley, Idaho—Union Pacific Railroad 11:30 P.M. 
Friday, July 7 
Ar. Salt Lake City, Utah—Union Pac. Railroad 9:30 A.M. 
Breakfast on the Diner. A full day in Salt Lake 
City visiting, among other interesting places, the 
Great Salt Lake, and organ recital at the Mor- 
mon Tabernacle. 
Lv. Salt Lake City—Union Pacific Railroad 
Saturday, July 8 
Ar. Lake Tahoe, Calif.—Southern Pacific Lines 11:30 A.M. 
The entire afternoon and evening at lovely Lake 
Tahoe amid enchanting surroundings. Lunch- 
eon and dinner here. 
Saturday, July 8 
Lv. Lake Tahoe, Calif.—Southern Pacific Lines 11:20 P.M. 
Sunday, July 9 
Ar. San Francisco—Southern Pacific Lines 9:30 A.M. 
The arrival in San Francisco will enable all to 
have sufficient time to become settled in their ho- 
tel; possibly enjoy a visit to the Golden Gate 
International Exposition before Convention July 
10 to 14. 


5:15 P.M. 


6:00 P.M. 


POST-CON VENTION 


Saturday, July 15 
Lv. San Francisco—Southern Pacific Lines 
Sunday, July 16 
Ar. Klamath Falls, Ore.—Southern Pacific Lines 9:30 A.M. 
After breakfast we motor to beautiful Crater 
Lake. (Special arrangements will be made for 
those wishing to attend Church Services.) This 
lake, an indescribable blue, set in the multicolored 
heart of a once great mountain, is surely a spec- 
tacle. Luncheon here. 


9:00 P.M. 
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Sunday, July 16 
Lv. Klamath Falls, Ore.—Southern Pacific Lines 6:30 P.M. 


Monday, July 17 
Ar. Tacoma, Wash.—Great Northern Railway 7:00 A.M. 

After breakfast at the Winthrop Hotel we leave 

by motor for Rainier National Park, arriving at 

Paradise Inn at noon. 

Here is an optional arrangement: 

(1) If you wish, you may leave Paradise Inn at 
3:00 P.M. the same day (Monday, July 17), 
arriving at the Olympic Hotel, Seattle, at 
7:00 P.M. for dinner and overnight. Then 
on Tuesday, leave on the Canadian Pacific 
Steamer (9:00 A.M.) for a day trip to Vic 
toria, B. C., with luncheon at the Empress 
Hotel, sightseeing and then returning via 
steamer again to Seattle (dinner on boat), 
where we arrive at 9:00 P.M. and drive to 
the Olympic Hotel. 

(2) The alternate arrangement for those not wish- 
ing to include the Victoria Trip, is to remain 
overnight at Paradise Inn (Monday). Tues 
day morning open. Leave Paradise Inn at 
2:00 P. M. for Seattle, where an informal 
dinner dance will be held at the Olympic 
Hotel. Here we will be joined about 9:30 
P.M. by the party who have visited Victoria. 

NOTE: Whether you remain at Paradise Inn for 
Tuesday or go to Victoria Tuesday, the cost 
of the tour is the same. 

Wednesday, July 19 
Lv. Seattle—Great Northern Railway 

Wednesday, July 19 
Ar. Ephrata, Wash.—Great Northern Railway 7:00 A.M. 

This morning an interesting visit to Grand Coulee 

Dam, which, when completed, will be the largest 

hydro-electric power development in North Amer- 


12:01 Midnight 


ica. Luncheon at the dam site. Motor to nearby 
Spokane for dinner and dance at the Davenport 
Hotel. 
Wednesday, July 19 
Lv. Spokane, Wash.—Great Northern Railway 10:30 P.M. 
Thursday, July 20 
Ar. Belton, Mont.—Great Northern Railway 7:15 A.M. 


A short brisk drive and we are at the Hotel on the 
shores of Lake McDonald for breakfast. Then 
one of America’s most spectacular motor drives 
over Logan Pass to Many Glacier Hotel, arriving 
before luncheon. Here we spend twenty-four 
hours in the heart of Glacier National Park. 
Plenty to do if you like to fish, ride, hike, swim, 
or an ideal place to just relax. Friday afternoon, 
about 3.00 P.M., we motor to Glacier Park Hotel 
at the Entrance of the Park, having dinner here 
and rounding out a pleasant program with an 
Indian Ceremonial. 
Friday, July 21 
Lv. Glacier Park—Great Northern Railway 
Sunday, July 23 


Ar. St. Paul, Minn.—Great Northern Railway 12:15 A.M. 
Ar. Chicago, Ill.—The Milwaukee Road 10:00 A.M. 


COST OF COMPLETE TOUR 


Tour includes all necessary expenses, such as Pull- 
man, hotels (two to a room with bath), all meals, motor 
and sight-seeing trips as shown in itinerary. No expenses 
while in San Francisco are included. 

Costs “Without Rail Ticket” are FROM CHICAGO 


9:30 P.M. 


for the benefit of passengers Without With 
coming from the East and South Railroad Railroad 
with through rail tickets. Ticket Ticket 
One tt 6 LOWE. ........ $175.80 $274.10 
Two in a Lower (Each) 150.43 248.73 
One in an Upper. 163.65 261.95 





One in a Single Occupancy Section. 193.50 291.80 
One Ti BOO occ cv ccdasess -- £16,355 314.65 


Two in Double Bedroom (Each).. 175.78 274.08 
Two in Compartment (Each)..... . 196.73 295.03 
Two in Drawing Room (Each).... 215.35 313.65 
Three in Drawing Room (Each).... 185.25 283.55 


Single room with bath $9.50 additional. 
PARTIAL TOUR 


Although it is hoped everyone will be able to join the 
tour for the complete trip, arrangements can be made to 
join only for the going trip beginning at Chicago (or 
Omaha or Denver), and remaining with the party until 
arrival in San Francisco. 

Similarly arrangements can be made to join the tour 
at San Francisco for the complete return trip, or arrival 
or departure of the tour at Seattle or Spokane, or to de- 
parture of the tour at Glacier National Park, St. Paul or 
Milwaukee. Costs of parts of the tour will be gladly 
furnished on request. 


FROM CHICAGO TO SAN FRANCISCO 
ONLY 


Tour includes all necessary expenses, such as Pull- 
man, hotels, all meals from Chicago to San Francisco and 
motor and sightseeing trips as shown in itinerary. 

Costs “Without Rail Ticket” are 
for the benefit of passengers 
coming from the East or South 


With 
Without Round Trip 
Railroad Railroad 


with through rail tickets. Ticket Ticket 
One in a Lower........ $74.45 $172.75 
[wo in a Lower (Each)... 62.48 160.78 
ce | eee 68.70 167.00 
One in Single Occupancy Section 83.15 181.45 
ee ae ee 93.55 191.85 
Two in Double Bedroom (Each) 74.43 172.73 
Two in Compartment (Each)... 84.38 182.68 
Two in Drawing Room (Each)... 93.03 191.33 
Three in Drawing Room (Each)..... 78.85 177.15 


For single occupancy of hotel room $6.00 additional. 


FROM SAN FRANCISCO TO CHICAGO 


Tour includes all necessary expenses, such as Pullman, 
hotels, all meals San Francisco to Chicago, motor and 
sight-seeing as shown in the itinerary. It is supposed you 
will have the return portion of your round-trip ticket 
when you join at San Francisco; therefore, these rates 


do not include the railroad ticket. 

Chee 0h 0 EOWOT i isccsdecas aie . .$101.35 
Two in a Lower (Each)........ 87.95 
EE Ae eee Teer eT re 94.95 
One in Single Occupancy Section. 110.35 
oe Serr rT er 122.80 
Two in Double Bedroom (Each). 101.35 
Two in Compartment (Each)... 112.35 
Two in Drawing Room (Each)... . 122.33 
Three in Drawing Room (Each)............... 106.40 


For single occupancy of hotel room $3.50 additional. 
RESERVATIONS AND TICKETS 


First-Class Round-Trip Railroad Tickets are to be 
purchased from your home ticket agent. Please be cer- 
tain the ticket is routed as follows: 

Chicago to Omaha, Nebraska...... Via Burlington Route 
Omaha to Denver, Colorado..Via Union Pacific Railroad 
Denver to Ketchum, Idaho... Via Union Pacific Railroad 
Ketchum to Ogden, Utah.....Via Union Pacific Railroad 
Cee, CO Oe ee. CE SAE wc ince cacswresvebescis 
ee ca eet nas © aie Dee eee Via Union 
Salt Lae Cite 06 Cte, Cio ke nin v0 svescnsvcas 
OE EO ERE CALE * er < Via Union Pacific Railroad 
Ogden to San Francisco, Calif. Via Southern Pacific Lines 
San Francisco to Portland, Ore. Via Southern Pacific Lines 
Portland to St. Paul, Minn......Via Great Northern Ry. 
St. Paul to Chicago, II. . Via The Milwaukee Road 
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The special itinerary or Tour Booklet containing full 
information and also instructions on how to make reserva- 
tions may be secured by writing to 

S. J. OWENS, General Agent 
Passenger Department—Burlington Route 
179 W. Jackson Boulevard 
Chicago, Illinois 


ALASKA AND HAWAII 
Arrangements have been completed with the Alaska 
Steamship Company and the Matson Navigation Company 
for members of the Association and their families to take 
greater advantage of their trip to the Pacific Coast by con- 
tinuing the journey and seeing the beauties and wonders of 

the outlying possessions of the United States. 

The party going to Hawaii will sail from San Francisco 
on the SS MATSONIA, at 5:00 P. M., Friday, July 14th, 
and those going to Alaska will sail from Seattle, Washing- 
ton, on the SS BARANOF, at 9:00 A. M., Wednesday 
July 19th. 

Complete information as to rates, rooms, and_ other 
details, will be furnished upon request addressed to 
THE TRANSPORTATION COMMITTEE, 
1140 N. Dearborn St., 
Chicago, II]. 


Outline Program of San Fran- 
cisco Meeting 
SUNDAY, JULY 9 
Morning 
Junior Bar Conference, officers and Council. 
Noon 
Junior Bar Conference, luncheon. 
Afternoon 
Conference, genera] session. 
MONDAY, JULY 10 
Morning 
First SESSION OF ASSEMBLY. 


Junior Bat 


Iunior Bar Conference breakfast. 
Afternoon 
First Session oF House oF DELEGATES. 


Opening Sessions of the following Sections: 
Insurance Law. 
International and Comparative Law. 
Mineral Law. 
Patent Law. 
Public Utility Law. 
Real Property, Probate and Trust Law (pre- 
ceded by Council luncheon). 
committee 


Junior Bar Conference—resolutions 


and nominating committee. 
Dinners 
International Law. 
Public Utility Law. 
TUESDAY, JULY 11 
Morning 
Hearings before Resolutions Committee on Reso- 
lutions presented at Monday morning Sessions of the 
Assembly. 
Meetings of the following Sections: 
3ar Organization Activities. 
Commercial Law. 


Criminal Law. 

Insurance Law. 

International and Comparative Law. 

Judicial Administration. 

Junior Bar Conference. 

Legal Education and Admissions to the Bar. 

Mineral Law. 

Municipal Law. 

Patent, Trade-Mark and Copyright Luw. 

Public Utility Law. 

Real Property, Probate and Trust Law: Sep- 
arate meetings of Real Property Division, 
Probate Division and Trust Division. 


Noon 


Municipal Law luncheon. 
Patent Section luncheon with International Assn. 


Protection Industrial Property. 


Afternoon 
Meetings of the followings Sections : 

Bar Organization Activities. 

Commercial Law. 

Criminal Law. 

Insurance Law (round tables). 

International and Comparative Law. 

Judicial Administration—jointly with National 
Conference of Judicial Councils. 

Legal Education and Admissions to the Bar. 

Mineral Law. 

Municipal Law. 

Patent, Trade-Mark and Copyright Law. 

Public Utility Law. 

Real Property, Probate and Trust Law: Sep- 
arate meetings of Real Property Division, 
Probate Division and Trust Division. 

Junior Bar Conference balloting. 


Evening 
Dinners of the following Sections: 
Commercial Law. 
Criminal Law. 
Insurance Law. 
Patent, Trade-Mark and Copyright Law. 
Real Property, Probate and Trust Law. 


WEDNESDAY, JULY 12 


Morning 
SECOND SESSION OF THE ASSEMBLY. 
Insurance Round Tables. 


Noon 
Junior Bar Conference luncheon. 


Afternoon 
Seconp Session oF THE House oF DeLecartes. 
Meetings of the following Sections: 

Criminal Law. 

International and Comparative Law. 

Real Property, Probate and Trust Law: Real 
Property Division; Joint meeting of Probate 
Division and Trust Division; followed by 
General meeting. 

Junior Bar Conference: meeting of newly elected 
officers and council. 


(Continued on page 316) 
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ARRANGEMENTS FOR ANNUAL MEETING, 
SAN FRANCISCO, CALIF., 
JULY 10-14, 1939 
Headquarters—Palace Hotel 


Hotel accommodations, all with bath, are available as fol- 
lows: 


Double Twin Beds 
Single for (dbl. bed) for Parlor 
lperson 2persons 2persons Suites 
PRINCE .0i00 (All space exhausted) 
Alex. Hamilton . 3.50 6.00 7.00 
Bellevue .. 5.00 6.00 8 10 
Californian . 3.50 5.00 6.00 
Canterbury . 3.50— 4.00 5.00— 6.00 7.00 10 
Oo See err 8.00— 9.00 20 
Drake- Wiltshire 5.50 7.00 
El Cortez 3.50—- 4.50 4.50- 5.50 6.00- 7.00 10- 15 
Empire .. 8.00 10 
Fairmont . 4.00- 8.00 6.00-10.00 7.00— 12.00 20 
Fielding ... 3.50 5.00 7.00 
Franciscan 2.50— 3.50 4.00— 5.00 6.00 
Gaylord ..... - 3.50 5.00 6.00 & 9 
Mark Hopkins 5.00— 7.00 8.00-12.00 8.00—- 12.00 20— 25 
Mark Twain 2.50— 4.00 4.00— 5.00 4.00 
Maurice .. 3.00— 4.00 5.00— 6.00 7.00 12 
New Olympi 3.50— 4.00 5.00 6.00 10 
ee 6.00 6.50 
- i, ae 10.00—- 12.00 16— 30 
Sir Francis Drake 9.00 9.00—- 10.00 25- 30 
Somerton .. 2.50 3.00—- 3.50 3.50—- 4.00 
Stewart .. 3.00—- 4.00 4.50- 6.00 4.50—- 6.00 7 
Washington ...... 3.50 5.00 6.00 
Western Women’s Club 
(for women only) 3.50 5.00 
Whitcomb ..... 4.50 6.00—- 8.00 7.00—- 9.00 10—- 12 
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HOTELS 

Alexander Hamilton 27 Colonial 74 Glen Royal 66 Maryland 
Ambassador 16 Commodore 58 Golden State 33 Maurice 
Angelus 31 Court 70 Gotham 6 Mayflower 
Arlington 28 Crane 43 Granada 66 New Olympic 
Baldwin 71 Davenport 82 Harvard 18 Ormond 
Bell y Drake-Wiltshire 63 Herald 22 Oxford 

om El Cortez 49 Herbert's 32 Padre 
Brayton 15 Embassy 8 Keystone 28 Paisley 
Broadmoor $1 Empire 5 King George 40 Palace 
Californian 38 Fairmont TT Lafayette 10 Pickwick 
Canterbury 67 Federal 4 Lankershia 18 Plaza 
Carlton 57 Fielding 53 La Salle S Powell 
Cartwright 68 Franciscan 54 Leland 73 
Cecil 51 Gartiand 35 ©Lombard 34 ORitz 
Chancellor 60 Gaylord 47 Manx 4a 
Clark 14 Geary 83 Mark Hopkins 76 St. Francis 
Clift I Mark Twain 23 San Carles 





EXPLANATION OF TYPE OF ROOMS 


A single room contains either a single or double 
bed to be occupied by one person. A double room con- 
tains a double bed to be occupied by two persons. 

A twin-bed room contains two beds to be occupied 
by two persons. A twin-bed room will not be assigned 
for occupancy by one person. 

A parlor suite consists of parlor and communicat- 
ing bedroom containing double or twin beds. Addi- 
tional bedrooms may be had in connection with the 
parlor. 

To avoid unnecessary correspondence, members 
are requested to be specific in making requests for res- 
ervations, stating hotel desired, number of rooms re- 
quired and rate therefor, names of persons who will 
occupy the same, ARRIVAL DATE AND DATE OF 
DEPARTURE, INCLUDING DEFINITE INFOR- 
MATION AS TO WHETHER SUCH ARRIVAL 
WILL BE IN THE MORNING OR EVENING. 

Requests for reservations should be addressed to 
the Reservation Department, 1140 N. Dearborn 
Street, Chicago, Illinois. 





MAP SHOWS LOCATION OF PRINCIPAL 
HOTELS 


ERRY 
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APARTMENTS 
50 Senate 7 Whitcomb 2 Pearsonia Apts. 78 
46 Senator 20 Worth “a Louard Apartments 80 
94 Shaw 3 Yuba 1 Plaza Apartments 61 
Hn —— 61 EETI 316 Felton Street 3 
ee 

17 Somerton 52 M NG PLACES A e4 
12 Stewart 42 War Memorial—Veterans Georgian Court Apts. 8 
95 Stratford 43 ~—- Building A St. Francis Apartments 06 
56 Sutter 64 War Memorial—Opera House B 805 Bush Street 87 
96 Terminal 78 High i of © C Kenilworth 88 
62 Vanderbilt 30 City Hall D S40 Stockton i] 
28 Victoria 75 Health Center Building E Court Apartments 90 
$7 Virginia “1 F 

24 Von Dorn "1 jum G 

13 Washington 72 Fox Theatre 4 

4 West’n Women’s Library i 
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ODDITIES IN AUTOMOBILE INSURANCE CASES 





In Fairness to Courts in General, It Should Be Remembered That the Decisions Here Consid- 
ered Do not Represent the Usual Doctrines but Are Freakish and Wayward Results, and in 


Many Instances Represent the Only Out-of-Line Decision of Courts Which Have Constantly 


Rendered Excellent and Well Reasoned Opinions 


By JoHN A. APPLEMAN 
Member of the Chicago, Ill. Bar* 


known. It grew slowly as an infant gains 

strength. Courts brought over into this strange 
new field decisions from long established doctrines of 
torts. Then, as from the child there springs suddenly 
a gangling youth in awkward adolescence, the field of 
automobile law came into full being. To such magni- 
tude it has grown that encyclopedias of many volumes 
containing tens of thousands of citations are necessary 
to embody its many ramifications. Obsolete principles 
when applied to new situations created awkward and 
embarrassing precedents. In a few such instances, 
courts have had the courage to overthrow early deci- 
sions but, needless to say, only in rare situations. 

If we were to point out the anomalies and 
‘sports” of automobile law, a text would be required 
rather than a brief article. But this lusty youth of 
automobile law has brought into being in the last 
twenty years a vast new creation of automobile insur- 
ance law. So strikingly different is this field from 
other branches of insurance, not excluding other 
phases of casualty insurance, that it is much more 
closely related to automobile law than to insurance law. 
Because of conflicting concepts of public policy and the 
unfamiliarity of individuals composing the courts with 
the principles of automohile insurance, some very queer 
fields of Insurance and Tort Law. 
results have been occasionally obtained. A brief survey 
of such decisions is amusing and perhaps worthwhile, 
first, to indicate how easily simple principles of con- 
tract law can be abused, and second, to serve as danger 
signals to other courts. 

In fairness to all courts in general, it should be 
indicated that the following decisions do not repre- 
sent the usual doctrines but are merely freakish and 
wayward results; in many instances such result being 
the only out-of-line decision of courts which have con- 
stantly rendered excellent and well-reasoned opinions. 

A case intimately associated with automobile in- 
surance arose out of a policy covering a pack and 
saddle horse party and insuring against injuries aris- 
ing out of the “ownership, maintenance or use” thereof. 
Since these words are identical with the insuring agree- 
ment contained in automobile policies, the case is of 
particular pertinence. The facts are, briefly, that a 
party of tourists went out on a short trip. The guide 
became lost, and while the party was climbing some 
rather steep rocks on foot, one of the party slipped 


Fr iso years ago, automobile litigation was un- 





*Former legal counsel State Farm Insurance Companies, 


Bloomington, Ill. Author “Automobile Liability Insur- 
ance” (1938), Callaghan & Co., and various articles in the 
fields of Insurance and Tort Law. 


and was injured. The court conceded that horses 
were not being used at the time and did not contribute 
to cause the accident, but imposed liability upon the 
insurer upon the ground that the party had been trans- 
ported to the place of danger by horse.’ 

This is a rather peculiar result, to say the least. 
Suppose a young lady were transported to a desolate 
parking place by automobile and there assaulted. Or 
perhaps, while at such place, she decided to take a 
moonlight swim and while running over the beach 
toward the lake, slipped and suffered injury. Could 
it be reasonably contended that because she was trans- 
ported to the place of danger by automobile the 
insurance company should be liable? 

A certain Texas decision is scarcely more impres- 
sive. A trucking company was insured as to its “own- 
ership, maintenance or use” of trucks but there was 
no insuring agreement as to loading or unloading op- 
erations. An accident occurred while the truck was 
stationary by reason of the method of unloading. The 
court held the insurer liable, reasoning somewhat as 
follows: The use of the truck was insured. The con- 
tract of delivery, in the instant case, required the goods 
to be unloaded and placed upon the customer’s prem- 
ises. When once loaded the truck could not be used 
again until unloaded. Therefore, the unloading was 
necessarily part of the use.” 

This logic is rather specious. It might as well 
be contended that any acts of the driver, although en- 
tirely disconnected from the vehicle, would be covered 
as the truck could not be driven away or used again 
until he returned. 

A decision even more far reaching and difficult 
to explain is found in another Texas case. There the 
automobile was used by a party of hunters. One of 
the hunters was unloading his gun preparatory to plac- 
ing it in the car, when it exploded and shot the driver. 
The court stated the facts as follows: “At the time the 
shot was fired, the companion, who was holding the 
gun, was standing on the ground and was away from 
and not touching the automobile, and the gun did not, 
in any manner, come in contact with the automobile.” 
After carefully setting forth these matters, the court 
proceeded to impose liability upon the automobile in- 
surer.® 

An Arkansas case involved a truck driver making 
his daily rounds. He permitted a small child to ac- 





1. Park Saddle Horse Co. v. Royal Indemnity Co. 
(1927) 81 Mont. 99, 26 P. 880. 

2. Panhandle Steel Products Co. v. Fidelity Union 
Casualty Co. (1929) Tex. Civ. App., 23 S. W. (2) 799. 

3. Dorsey v. Fidelity and Casualty Co. (1932) Tex. 
Civ. App., 52 S. W. (2) 775. 
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company him and, having returned to the child’s home, 
allowed him to run across the road. The child was 
struck and killed by an approaching car. The average 
attorney will gasp, perhaps, upon learning that the 
insurer of the truck was held obligated under the cir- 
cumstances. The court also rested its finding upon 
a waiver by the company. 

The words “transportation of goods or merchan- 
dise in direct connection with the insured’s business 
occupation” have led to some difficulty. It 1s custo- 
mary to insure automobiles for some specific purpose 
or use, and that type of use only is covered. Wiscon- 
sin, however, held that use of a truck for picnic pur- 
poses was proximately related to the publishing of a 
newspaper. Somewhat daqubtful of this position, 
the court added “However, it is mot necessary 
to pursue that thought, as there is an affirmative alle- 
gation in the complaint that even upon the return trip 
it carried an empty container as well as a package of 
newspapers. Both of these articles constituted mate- 
rials or merchandise, and their carriage was in con- 
nection with the insured’s business as newspaper pub- 
lisher. Even though it be argued that the carriage of 
these articles was a mere incident, and that the domi- 
nant purpose of the automobile at that time was the 
return of the newsboys to their homes, still the policy 
not require that the carriage of merchandise or 
material shall be the dominant purpose for which the 
automobile is being used.’ 

From that quotation it may be concluded that if 
the use be remotely connected with the 
declared operations, the policy extends to cover the 
accident. Certainly this is an interesting thought but 
it is scarcely in line with the weight of authority. 

Minnesota went a long stride further. It per- 
mitted the insured to take one of its regular trucks and 
lend it to another company conducting a similar busi 
ness and, by so doing, bind the insurer upon accidents 
In the face of this 
iter feels quite apologetic to the Wiscon- 


does 


any portion of 


sustained by the second company !® 
result, the wt 
sin court. 

The omnibus clause has led to some of the prize 
plums of judicial reasoning. In the event any reader 
is unfamiliar with this term, it refers to the definition 
of the insured whereby the policy protection is extended 
over to third persons operating with the permission 
of the named insured. But the manner in which two 
states, particularly, have construed “permission” is 
well worthy of observation. 

In a Tennessee decision, the facts showed that 
salesmen furnished with automobiles to use for 
company business only within a designated territory. 
A convention was held, and during this convention the 
required to place their cars in a cer- 
and turn the claim checks over to the sales 
manager. One morning, a salesman obtained his car 
to drive customers to the train. Upon his re- 
turn he placed the car in the garage but failed to re- 
turn the claim check. That afternoon, without per- 
mission, he slipped off, drove out the back door of the 
garage and drove many miles from the convention, out 
of his territory, to visit his fiancée. The Tennessee 
court held the insurer liable.’ 

4. Western Casualty & Surety Co. v. Independent Ice 
Co. (1935) 190 Ark. 684, 80 S. W. (2) 626. 
5. Journal Co. v. General Accident, Fire & Life Ass. 


were 


salesmen 


were 


tain garage 


Sore 


Corp. (1925) 188 Wis. 140, 205 N. W. 800 

&. Clarno v. Gamble-Robinson Co. et al (1933) 190 
Minn. 256, 251 N. W. 268 

7. Stovall New York Indemnity Co. (1928) 157 
Tenn. 301, 8 S. W. (2) 473. 








Illinois has scarcely improved upon that case. In 
one situation, it held that permission given for the 
use of an automobile for thirty minutes to get a hair 
cut included use for several hours for an entirely dif- 


ferent purpose.* It was also held that use five hours 
after permission was granted with the understanding 
that the bailee would return immediately was covered.° 
And where a policeman was given permission at mid- 
night to drive his girl friend’s car the few blocks to 
his home, the court imposed liability where the police- 
man used the car all night and in the morning sustained 
an accident while intoxicated, driving 65 miles an hour, 
and firing his revolver out of the window.”® 

There is contained in nearly all automobile poli- 
cies a provision that the insurer will reimburse the in- 
sured for reasonable first aid expenses or such imme- 
diate medical attention as shall be imperative at the 
time of the accident. The purpose is obvious. It en- 
courages the insured to get immediate help to persons 
whom he injures and often prevents a trivial injury 
from becoming something of major consequence. It 
also helps to cement friendly relations between the in- 
jured persons and the insured, thus paving the way 
for an amicable settlement. The first aid clause has 
been reasonably construed in the few decisions upon it. 
The entire insurance world was shocked, however, 
three years ago when West Virginia rendered a deci- 
sion including under the heading of first aid expenses 
hospitalization and medical expenses over a period of 
seven weeks and totalling $943.88. And, by no means 
least important, although the policy excluded injuries 
to member of the insured’s family, these sums were for 
the expenses of the insured’s wife.” 

As everyone knows, there are contained in all 
automobile policies certain exclusions—prohibitions 
against acts which, in most cases, would unreasonably 
increase the risk. Such matters are usually headed 
“This policy shall not apply’ and then follow the ex- 
cluded acts. The exclusions, pro se, have been up- 
held so frequently that there is no question of their 
validity. 

This proposition was not contravened by Ohio. 
It recognized the validity of one such exclusion and 
admitted that the insurer would not have to pay a judg- 
ment recovered. But despite this, Ohio held that the 
company had to engage attorneys and defend the per- 
sonal injury suit.’? If the policy did not extend to the 
particular accident, it seems strange indeed that the 
insurer would be required to defend in order to pre- 
vent the entry of a judgment it was not obligated to 
pav. 

Texas, again, is abruptly brought to the fore. In 
most instances, when the company contends that a 
violation of the policy terms has occurred and the de- 
fense is controversial, the company and the insured 
enter into a contract known as a “non-waiver” or 
“reservation of rights” agreement. By its terms, the 








8. “Permission to use an automobile is either granted 
or it is not granted and we do not believe the assured can 
limit the scope of such permission either as to time or 
place.” Jefson v. London Guarantee & Accident Co., Ltd. 
(1937) 293 Ill. App. 97 at 106, 11 N. E. (2) 993. Is it pos- 
sible that the court has never heard of the common law 
principle of conversion? 

9. Jackson v. Banker’s Indemnity Ins. Co. (1934) 277 
Ill. App. 140. 


10. Karton v. New Amsterdam Casualty Co. (1935) 
280 Ill. App. 201. 

11. Chitwood v. Farm Bureau Mutual Ins. Co. (1936) 
W. Va... 188 S. E. 493. 

12. Unions Indemnity Co. v. Mostov (1932) 41 Ohio 


App. 518, 181 N. E, 495. 
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insurer agrees to defend the personal injury suit at 
its own expense in order to insure a vigorous defense 
and both parties reserve the settlement of the policy 
issues until after judgment. The validity of these 
agreements has been settled by so many score of deci- 
sions that they have become a fixed institution in insur- 
ance law. Last year, however, Texas saw fit to kick 
over the traces and hold these contracts absolutely 
void—and upon the ground that they constituted the 
practice of law by a corporation."* 

If defense under such an agreement amounts to 
the practice of law, does not the making of a defense 
under ordinary circumstances? The result is so fla- 
grant, so devoid of logic, that it is impossible to dis- 
cuss the matter intelligently without knowing what 
caused the court’s confusion. 

Fortunately, in Texas, the insurance companies 
may avoid making a wild gamble and taking positive 
steps which might later estop them by utilizing freely 
the Federal Declaratory Judgment Act, to which the 
courts of the United States, including those sitting in 
Texas, have given a most liberal interpretation." 

In the construction of exclusion clauses Missis- 
sippi, in an early decision, refused to apply the exclu- 
sion as to age unless it was shown that the prohibited 
act bore a direct causal relationship to the injury out 





13. Montgomery v. Utilities Insurance Co. (1938) Tex. 
Civ. App., 117 S. W. (2) 486. 

14. Up to January 1, 1939, the following declaratory 
judgment decisions upon automobile insurance contracts 
are found: Maryland Casualty Co. v. Consumer’s Finance 
Co. (1939) not yet reported; Universal Indemnity Ins. Co. 
v. North Shore Delivery Co. (1938) not yet reported; Aetna 
Casualty & Surety Co. v. Yeatts (1938) 99 F. (2) 665; 
Myers v. Ocean Accident & Guaranty Corp. (1938) 99 F. 
(2) 485; Ohio Casualty Ins. Co. v. Marr (1938) 98 F. (2) 
973; U. S. F. & G. v. Pierson (1938) 97 F. (2) 560; South- 
ern Underwriters v. Dunn (1938) 96 F. (2) 224; Ohio Cas- 
ualty Ins. Co. v. Gordon (1938) 95 F. (2) 605; Western 
Casualty & Surety Co. v. Beverforden (1937) 93 F. (2) 
166; Aetna Casualty & Surety Co. v. Quarles (1937) 92 F. 
(2) 321; Associated Indemnity Co. v. Manning (1937) 92 
F. (2) 168; Farm Bureau Mutual Ins. Co. v. Daniel (1937) 
92 F. (2) 838; Central Surety & Ins. Co. v. Caswell (1937) 
91 F. (2) 607; London & Lancashire Ins. Co. v. Redding 
(1938) 24 F. Supp. 462; Maryland Casualty Co. v. Havens 
(1938) 24 F. Supp. 460; Employer’s Liability Ins. Co. v. 
Carnes (1938) 24 F. Supp. 128 (also 22 F. Supp. 259); 
Maryland Casualty Co. v. Tighe (1938) 24 F. Supp. 49 
(aff’s 99 F. (2) 727); Standard Accident Ins. Co. v. Alex- 
ander (1938) 23 F. Supp. 807; Lumbermen’s Mutual Cas- 
ualty Co. v. Cieri (1938) 23 F. Supp. 435; American Motor- 
ist’s Ins. Co. v. Busch (1938) 22 F. Supp. 72; Maryland 
Casualty Co. v. Hubbard (1938) 22 F. Supp. 697; Amer- 
ican Fidelity & Casualty Co. v. Igo (1938) 22 F. Supp. 
393; Manufacturer’s & Builder’s Casualty Co. v. Paguette 
(1938) 21 F. Supp. 858; Auto Mutual Indemnity Co. v. 
Dupont (1937) 21 F. Supp. 606; Western Casualty & 
Surety Co. v. Odom (1937) 21 F. Supp. 574; Columbia 
Casualty Co. v. Thomas (1938) 20 F. Supp. 251; Traveler’s 
Ins. Co. v. Young (1937) 18 F. Supp. 450; American Lum- 
bermen’s Mut. Cas. Co. v. Wilcox (1936) 16 F. Supp. 799; 
Commercial Casualty Co. v. Humphrey (1935) 13 F. Supp. 
174; Ohio Casualty Ins. Co. v. Plummer (1935) 13 F. Supp. 
169; Moulton v. Owler (1934) 5 F. Supp. 700. 

There are a number of other decisions decided during 
this period which have not, however, at the time of this 
writing appeared in the official reporting system. They 
have been reported by the Commerce Clearing House, Inc., 
and include the following: New Amsterdam Cas. Co. v. 
Blum (1938); Western Casualty & Surety Co. v. Trimble 
(1938); Farmer’s Underwriters Ass’n. v. Wanner (1938): 
Maryland Cas. Co. v. Sammons (1938); Trinity Universal 
Ins. Co. v. Cummingham (1938): Ohio Casualty Co. v. 
Smallwood (1938); Farm Bureau Mutual Ins. Co. v. Barnes 
(1938): Commercial Standard Ins. Co. v. Bell (1937); 
Ohio Casualty Ins. Co. v. Cook (1936); Old Colony Coach 
Line v. Hartford A. & I. Co. (1937); National Casualty Co. 
v. Schaffer (1936). 


of which the suit arose.** Seven years later, however, 
in considering a different exclusion clause, that court 
failed to apply the causal connection text stating that 
the only relevant issue was whether or not the opera- 
tor was violating the policy terms.** When the court’s 
attention was called to its prior decision, instead of 
overruling the inconsistent language, it held both deci- 
sions perfectly consistent. 

All policies contain an exclusion clause forbidding 
use of the automobile for the transportation of per- 
sons for a consideration. The Washington Supreme 
Court when confronted with such a defense came to a 
decidedly odd conclusion. In the personal injury suit 
the plaintiff had based her recovery upon simple negli- 
gence. In order to do this, it was necessary to evade 
the provisions of the guest act. Accordingly, the plain- 
tiff set up that she was a prospective purchaser of real 
estate and that the driver was paid a salary plus ex- 
penses to take such purchasers to view properties. The 
payment of the driver for this specific purpose thereby 
made her a passenger for hire and recovery was al- 
lowed upon that ground.** After judgment, the in- 
surer set up this determination as a defense to a suit 
upon the policy. The same court, which had just held 
the plaintiff a passenger for a consideration for one 
purpose, refused to do so for this purpose and found 
against the company.’* This result is quite unique. 

Continuing with the policy, the next portion deals 
with “Conditions”. In this group are set forth certain 
matters precedent which the insured must perform be- 
fore any liability devolves upon the company. The re- 
quirements are quite reasonable and simple, such as 
that the insured must give reasonable notice of the 
accident and cooperate fully with the company in in- 
vestigating, settling, or defending claims presented. 

A New Jersey court was confronted with a situa- 
tion where the insured’s daughter had been injured. 
It was apparent that the insured had selected his 
daughter’s attorney and cooperated with them, rather 
than the company, in the conduct of the case. The in- 
surer set up this collusion as a breach of the policy 
terms whereupon the court declared “I am aware of 
no rule of law or morals which forbids a father—for 
a proper and legitimate purpose and in a proper and 
legitimate manner . . . to advise or help his own daugh- 
ter in the prosecution or enforcement of her lawful 
rights, even as against himself and even though he be 
insured against the result thereof.”*® This decision 
may be passed with no further comment. 

One evening, after the trial of a case during the 
day, the jurors, judge, and other persons were 
grouped about the porch of a small town hotel discuss- 
ing matters of a general nature. The insured informed 
this interested group that if it were up to the insured 
it would have disposed of the case and not troubled 
to defend it, that the sole party interested in the de- 
fense was the Fidelity & Casualty Company. Despite 
the admissions as to insurance and the implication of a 
sham defense against a proper claim, the Supreme 





15. Hossley v. Union Indemnity Co. (1925) 137 Miss. 

537, 102 So. 561. 

16. Adams v. Maryland Casualty Co. (1932) 162 Miss. 
237, 139 So. 453. 

17. Dahl v. Moore (1931) 161 Wash. 503, 297 P. 218. 

18. Central Surety & Insurance Co. v. London & Lan- 
cashire Ins. Co. (1935) 181 Wash. 353, 43 P. (2) 12. 

19. New Amsterdam Casualty Co. v. Mandel (1934) 
116 N. J. Eq. 48. 172 A. 364, Aff’'d 115 N. J. Eq. 198, 170 
A. 19. 
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Court of Maine held that this did not constitute a fail- 
ure to cooperate.” 

There are many, many other instances of faux pas 
committed by judicial bodies passing upon such mat- 
ters—entirely too numerous to discuss here. It has 
been held, for example, that a non-waiver clause in 
such a policy may, itself, be waived, that ordinary mail 
is more effective than registered mail in producing a 
cancellation, that where the insured demands cancella- 
tion as of a certain date an accident occurring there- 
after is covered, that a suit may be brought directly 
against the insurance company upon the occurrence of 
an injury even though no suit was ever brought against 
the insured or judgment recovered. This list could 
be extended immeasurably. 

The acme of all decisions, however, may be 
charged to the credit of West Virginia. It had been 
accepted for many years in that jurisdiction, as in 
nearly all others, that an unemancipated minor child 
cannot sue its parents for tortious acts. An injury to 
a minor child arose while its father was driving his 
automobile. In the personal injury suit, the insurer, 
representing the father, set up this doctrine of law. 
Plaintiff’s attorney argued that the father was insured 
and would not have to pay a judgment recovered 
against him. The highest court of that state held that 
where the father carried insurance the exemption would 
be lifted and the suit permitted to lie." It seems rather 
amazing that if the basis for the prohibition was one 
of public policy it could so easily be altered by the 
introduction of insurance. 





20. Rumford Falls Paper Co. v. Fidelity & Casualty 
Co. (1889) 92 Me. 574, 43 A. 503. 

21. Lusk v. Lusk (1932) 113 W. Va. 17, 166 S. E. 
538. See also the decision of Munsert v. Farmer’s Mutual 
Automobile Ins. Co. (1938) Wis., Commerce Clearing 
House Reports Ref. No. 700,043. 


It will thus be seen that no court is immune from 
the ravages of judicial indiscretion. In this article 
have been examined decisions of Arkansas, Illinois, 
Maine, Minnesota, Mississippi, Montana, New Jersey, 
Ohio, Kentucky, Tennessee, Texas, Washington, West 
Virginia, and Wisconsin—all excellent courts. Ex- 
amination of other cases would disclose at least one 
or two queer results from most of the other states. 

The fact that courts have erred is by no means a 
disgrace. Not to do so occasionally would mean that 
the members thereof were endowed with superhuman 
wisdom and foresight denied to the bar in general, and 
to those same individuals prior to their elevation to 
the judiciary. The fault lies not in erring but in fail- 
ing to recognize error and in refusing to admit it and 
correct it. The writer has the most wholesome re- 
spect for Iowa and Nebraska—Iowa, because this last 
year it squarely overruled its former holdings upon 
immunity of governmental employees, declaring with- 
out apologies that its former ruling was bad; Nebraska, 
because it overruled a line of decisions upon introduc- 
tion of insurance in personal injury suits admitting its 
former error, and upon another occasion, when briefs 
of amicus curiae** were presented, rewrote its former 
decision eliminating certain objectionable and erroneous 
statements of law. Such actions impart a dignity and 
respect to courts which no amount of word-juggling or 
evasion can ever acomplish. 

It is to be hoped, by indicating a few such weak- 
nesses, that courts will consider with the greatest cau- 
tion cases which will become precedents of law and 
guides for future decision. In that way, only, can the 
ideals of justice and law finally converge. 





22. Filed by Baylor, TouVelle & Healy of Lincoln, 
Nebraska upon questions of assumption of risk, on which 
Mr. F. B. Baylor is a noted authority. 
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conducted for more than a year by the Junior Bar 

Conference of the Association, has proved to be 
that long-desired medium for improving the public re- 
lations of the Bar. The accomplishments of the hun- 
dreds of young lawyers who participated in the Pro- 
gram have been beyond expectations and reveal the 
potentialities for increasing the prestige of the profes- 
sion. The public’s appreciative and enthusiastic re- 
sponse has been encouraging and gratifying. The let- 
ters of commendation, editorials, and favorable news 
items prompt the assertion that the public’s esteem 
for the legal profession is constantly rising as a con- 
sequence of this extraordinary public service of in- 
forming the knowledge-desiring portion of our nation 
on topics of current and vital interest to them. 

While the Conference had been sponsoring bar 
speaking groups for several years, the present national 
program was formulated at the Kansas City Conven- 
tion in 1937. There it was decided to experiment, on 
a two year basis, with the Conference as a means of 
informing the public on interesting matters peculiarly 
within the knowledge of members of the Bar, 


‘ho Public Information Program, which has been 


The purpose of the Public Information Program 
is to promote the accomplishments of the objectives of 
the American Bar Association. Some of those ob- 
jectives are: (1) To promote the efficient administra- 
tion of justice, (2) to encourage juvenile crime preven- 
tion, (3) to preserve civil liberties, (4) to inform the 
public about the aims, ideals, services and accomplish- 
ments of the legal profession, and (5) to stimulate in 
the people of our nation a proper appreciation of dem- 
ocratic principles of government and of the privileges 
and duties of an American Citizen. The performance 
of this public service of enlightening the citizenry on 
subjects which are vital to them should create a better 
mutual understanding and enable the profession to 
reach a high degree of public usefulness. Any pro- 
gram which is not for the best interest of the public 
is not for the best interest of the Bar. The standing 
of our profession is dependent upon its good reputa- 
tion with the public, and to improve our reputation we 
must place public interest foremost. 

Nothing will commend the legal profession to the 
public more quickly than a realization that it is through 
the efforts of the organized Bar that legal remedies are 
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placed within the reach of the poorest, that the Bar 
is doing much to accomplish the efficient administra- 
tion of justice, the elevation of educational standards 
of those admitted to practice, the elimination of the 
unethical lawyer, and the selection of a more compe- 
tent judiciary. Our Public Information Program is 
designed to meet the high standard of public service. 
That the Bar needs to tell the public what it is doing 
is the advice of a leading publicist. Paul A. Bellamy, 
editor of the Cleveland Plain Dealer, told the Confer- 
ence at the 1938 Cleveland Convention: “This is the 
day and this America the place for widespread pub- 
licity on every public act and organization. I wonder 
whether the full story of what the legal profession is 
doing to improve itself to serve the public has ever 
been adequately set forth. I suppose not, in spite of 
all the devoted efforts of the American Bar Associa- 
tion, its able Committees and staff.” 

To organize this educational program on a national 
scale challenged the “machinery” of the Junior Bar 
Conference, but the challenge has been successfully 
met. Chairman Ronald Foulis appointed State Chair- 
men who in turn appointed approximately three hun- 
dred Directors of Public Information. There are 
Speakers’ Committees, under the supervision of Local 
Directors in about three hundred communities, with a 
personnel of approximately fifteen hundred young law- 
yers or one-fourth of the membership of the Junior 
Bar Conference. The officers, members of the Exec- 
utive Council, State Chairmen, American Citizenship 
and Associate and Advisory Committees, and the Civil 
Rights Committee have all cooperated with the Na- 
tional Director in this endeavor, the magnitude of 
which is only surpassed by its potentialities for benefit 
to the public and the bar. 

To facilitate the work of the Speakers’ Commit- 
tees a “Handbook for Directors and Speakers” was 
prepared and distributed. The Handbook contained 
instructions, suggestions and speech-material. Our 
speakers are prepared to address, upon request, civic, 
social, service, fraternal, professional, business, labor, 
school and other organizations. They also present edu- 
cational radio programs in the address, interview or 
forum style. Some of the topics which have won favor 
are: 


The American System of Government; The Con- 
stitution; The Relation of the Citizen to His Govern- 
ment; The Privilege of Voting; The Supreme Court; 
Judicial Selection and Tenure; Accelerating the Judi- 
cial Process; The Poor Man’s Court; Public Defender 
Systems; Administrative Tribunals; The Duty of the 
Citizen to Serve on Juries; Improvement of the Bench 
and Bar; Professional Ethics and Grievances; Legal 
Education and Admissions to the Bar; Unauthorized 
Practice of Law; Legal Aid Work; Civil Liberties ; 
Work of American Bar Association on Uniform State 
Laws; 

Influence of American Bar Association on Legis- 
lation; The Position of the American Bar Association 
on the Child Labor Problem; Finger-printing of Civil- 
ians for Purposes of Personal Identity; Criminal Law 
and Its Enforcement; Functions of the Department of 
Justice ; The Federal Bureau of Investigation ; Modern 
Penology ; Probation and Parole; Juvenile Crime Pre- 
vention ; The Office of the State Attorney General ; The 


Office of the District Attorney; The Lie Detector; 
Lives of Great Lawyers; The Lawyer’s Role in So- 
ciety; Lawyers and Lawmakers. 

The Local Directors have reported extraordinary 
progress for the first year of our Program in which 
much time was devoted to molding a unified organiza- 
tion. Many Directors say that the public’s reaction 
has been excellent and that some organizations ad- 
dressed have requested the services of more than one 
speaker. Several radio series of thirteen broadcasts 
each have been conducted. The reports reveal that 
public esteem for the Bar has been increased and that 
there is an eagerness for the type of information which 
our speakers have to offer. 

The three outstanding accomplishments of our 
Program were the observance on June 21, 1938, of 
the one hundred and fiftieth anniversary of the rati- 
fication of the Constitution by New Hampshire as the 
vital ninth State. Under the auspices of the American 
Bar Association the National Broadcasting Company 
presented an inspirational dramatization of the events 
surrounding the ratification of the Constitution entitled 
“A More Perfect Union.” Former President Van- 
derbilt concluded this coast-to-coast broadcast with an 
appropriate address. This broadcast received such 
popular acclaim that NBC is considering repeating it 
on Constitution Day this year with the closing address 
by President Hogan. On April 2, 1938, a nation-wide 
broadcast was made by Hon. Hatton W. Sumners, 
Chairman of the House Judiciary Committee, on 
“American Citizenship and its Supreme Challenge.” 
This thought-provoking broadcast stimulated “fan 
mail” for Mr. Sumners and many compliments for the 
Association as sponsor. The other outstanding serv- 
ice of our Program was rendered last November elec- 
tion eve. Five broadcasts were given in Vermont on 
the “Privilege of Voting,” over stations in Brattleboro, 
Montpelier, Burlington, Rutland and Springfield. The 
speakers urged the citizens of Vermont to exercise 
their sacred privilege of voting. This demonstrates 
the potentialities of our Program. 

The radio is believed to be a most effective me- 
dium for dissemination of the kind of information the 
Conference is attempting to impart. With the broad- 
casting companies’ new policy of increasing the num- 
ber of educational programs the present time is espe- 
cially appropriate for our Public Information Program. 

The Junior Bar Section has carried its message 
to about six million persons during the first year of 
the Program. This is a record of which every person 
who has participated may be proud. Public esteem is 
rapidly increasing for the Bar in appreciation of this 
novel public service being rendered by the legal pro- 
fession. 

The results of our Program for the calendar year 
1938 show 2 national broadcasts over the radio to an 
estimated audience of 5,000,000 and 83 local broad- 
casts to an estimated audience of 828,000; 460 ad- 
dresses from the rostrum to an estimated audience of 
51,500. In addition, there were 400 column inches of 
favorable newspaper items. 

This year promises greater accomplishments and 
the beneficial influence of the organized Bar in the 
performance of this public education Program is des- 
tined to increase the prestige of the legal profession. 
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TRADE BARRIERS AND STATES RIGHTS 





Leading Forms of State and Local Trade Barriers Permitted by the Courts under the Consti 


tution Are Based on Spending Power, Taxing and Licensing Power and Police Power—List 


of Such Forms 


‘idespread Tendency towards Economic Provincialism — Vari OSES 
Wid | Tendency towards Economic Provincialism — Varied Pur 


of Barrier Laws—Fundamental Public Question Involved—Possibilities of Interstate Coopera- 


tion in Reducing Hindrance etc.* 


By F. EUGENE MELDER 
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RADITION has it that the area within the boun- 

daries of the United States is one in which com- 

merce is unfettered by restrictions which prevent 
its free movement. In recent years a wide variety of 
state and local statutes have been enacted which tend 
to interfere with trade, to the benefit of special pro- 
tected groups of producers, and at the expense of other 
producers and consumers in general. Even a summary 
study of the present situation clearly demonstrates that 
the tradition of a free national market is not in accord 
with the facts. Although these measures are frequently 
not intended as trade barriers, often-times they have 
been designed to make it unnecessarily difficult or 
costly for non-residents to sell in the State or local 
market. 

The leading forms of State and local trade barriers 
permitted by the courts, under the Constitution are 
based on the spending power, the taxing and licensing 
power and the police power. Under the exercise of 
their power political units may exercise 
preferences favoring residents in the purchase of insti- 
tutional supplies, public printing, building materials, 
contracts for public works, and employment on public 
payrolls. These practices are exercised without the 
restraint of the federal courts. 

Although the constitution does not permit States 
to levy duties on imports or exports and prohibits dis- 
criminations against the commerce, ships, and citizens 
of other States, under the taxing power and licensing 
power States have succeeded in invoking a wide variety 
legislation. The leading forms are as 


spending 


of discriminator 
follows: 

1. Special taxes and license fees required of cor- 
porations for the right to do business within the States. 


2. Vendor licensing within municipalities which 
applies to merchant-truckers, and non-resident can- 
vassers. 


3. Discriminatory 


doing business 


premium taxes on each insur- 
ance company within the State, not 








*This brief article presents the view of an economist on a 
problem of today, with important legal implications. It is 
especially timely in view of the fact that the problem is to be 
exhaustively discussed at a National Conference on Interstate 
Trade Barriers, to be held in Chicago, April 5, 6, 7, under 
the sponsorship of the several States in cooperation with the 
Council of State Governments. Mr. Melder is on temporary 
leave from the University and is serving as Economic Adviser 
on Trade Barriers to the Council on State Governments. His 
farriers to Interstate and Local 
published by the University 
the first general study of the problem 


book on “State and Local 
Commerce in the United States,” 
of Maine (1937 

that has been made 
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Department of Economics and Sociology, Clark University, Worcester, Mass. 


having a certain proportion of its assets invested within 
the State. 

4. Special taxes on certain types of merchandising 
organizations. 
5. Special taxes on certain commodities which 
compete with products made within the State, as, for 
example, State excise taxes on oleomargarine in dairy 
States and similar taxes on margarine containing “‘for- 
eign” oils by cottonseed oil and cattle producing States. 

6. Taxing “foreign” trucks and busses at exces- 
sive rates. 

7. Use taxes, without “offsets” for sales taxes 
already paid, applied to goods purchased in other States 
by residents of States having retail sales taxes. 

Since the adoption of the Twenty-first Amendment 
a series of discriminatory liquor tax laws have been 
enacted by many States which differ in no essential way 
from national tariff walls. These have been made pos- 
sible under the construction of the Twenty-first 
Amendment which prohibits “the transportation or im- 
portation into any State for use therein of intoxicating 
liquors, in violation of the laws thereof...” This pro- 
vision was included to protect “dry” States in the exer- 
cise of their police powers, but has been so construed 
as to enable “wet” States to threaten the destruction 
of out-of-state competition within their borders. 

Under the police power States and municipalities 
have extended their activities to some degree of inter- 
ference with interstate and inter-regional trade in the 
following ways: 

1. Limiting the area from which fluid milk may 
be supplied by refusal to furnish health inspectors, and 
by arbitrary changes in the sanitary requirements from 
time to time. 

2. Quarantining against the plant or animal prod- 
ucts of competing areas on economic rather than patho- 
logical or biological grounds. 

3. Restrictions on the movement of laborers 
across political boundaries by requiring monetary proof 
of migrants’ ability to remain self-supporting. 

4. Limitations on exportation of natural resources 
or the products of natural resources, such as hydro- 
electricity, in order to force industry to locate within 
the State if it is to obtain such products at advantageous 
prices. 

5. Regulations of dimensions, weights and equip- 
ment of trucks and buses so as to curb the use of the 
highways by the carriers of neighboring States. 

6. Establishment of State grades, standards, and 
labels which do not conform to Federal or other State 
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specifications. The resulting non-conformity tends to 
interrupt the free movement of goods into a State. 

In addition to these legislative forms of hindrance 
there has been a wide-spread tendency towards eco- 
nomic provincialism, through privately as well as pub- 
licly financed and promoted “buy at home” advertising 
campaigns. 

The purposes of these many types of barrier laws 
are varied. The police function of protecting the public 
health and general welfare is paramount in a large 
number of cases. Their operation as barriers is only 
incidental to these ends. However, in an increasing 
number of instances their purposes closely parallel 
national tariff laws. They are enacted for one or both 
of these reasons: firstly, to provide a protected market 
for home producers, and secondly, to retaliate against 
States which have protected their own resident busi- 
ness groups. In other words, such statutes often are 
the weapons by which States and their sub-divisions 
provide defenses to their citizen producers from the 
effects of competition, or carry economic “warfare” to 
“enemy” territory, in the person of offending States or 
municipalities. 

Free trade within the nation assumes that goods 
may move from points of relative abundance to points 
of relative scarcity, provided the goods meet regula- 
tions required for the welfare of the people. Free trade 
means that production takes place at whatever place 
natural and social conditions are most favorable, while 
consumption occurs anywhere in the market area on 
the most favorable terms. It means that free play is 
given to the most efficient methods and places of pro- 
duction to the end that the greatest possible national 
income in terms of goods and services is produced and 
marketed. 

Free trade does not require that commerce and 
transportation are to go unregulated. It requires only 
that healthful, honestly represented, economically use- 
ful goods and services shall be admitted into any State 
or local market without discrimination on account of 
the location of the producer or the efficiency of his 
methods of production or distribution. 

The great mass of American producers and con- 
sumers benefit by legislation which makes possible a 
free market without discrimination. The greatest pos- 
sible national income is necessary to provide for rising 
standards of living of the whole nation. Therefore it 
is desirable and necessary that regulation of marketing 
and production be aimed at the goal of maintaining a 
free national market. 

The free market is a market in which the pro- 
ducer, the marketer, and the consumer are all protected 
by sound laws, impartially enforced, in order that the 
least possible injury accrues to any party. This re- 
quires, in general, the enactment and enforcement of 
legal measures which are as uniform as_ possible 
throughout the nation to apply to interstate as well as 
intrastate trade, to the end that goods-and services 
which are economically and socially beneficial may be 
acceptable in any market in the country. 

In our American form of government, sovereignty 
is divided between the Federal Government and the 
forty-eight States. Just a century and one-half ago the 
Federal Constitution, which defined this division, be- 
came effective. Since that time these two broad divi- 
sions of government have greatly increased their respec- 
tive functions. At one time the question of “States’ 
rights” as opposed to Federal authority threatened the 
nation’s existence. Since the Civil War the national 


power has not been seriously challenged by the sup- 
porters of States’ rights, until the present decade. But 
in the years just past the issue has again come to the 
fore. A major public question which the future must 
decide is how much power shall be concentrated in the 
central government and how much shall be left to the 
States. 

This issue is pertinent to the problem of maintain- 
ing a free national market. In fact, here a new ques- 
tion arises. It may be stated as follows: can we secure 
a free national market and at the same time preserve 
the rights of the States to perform their traditional 
functions? Or, to put it another way, will it be neces- 
sary to further centralize power in order to insure free 
trade within the national market, or must we sacrifice 
the freedom of interstate commerce to State trade bar- 
rier restrictions in order to preserve to the States their 
traditional share of sovereignty? 

This is a question which it is difficult to answer. 
No thinking person will readily answer it positively 
or negatively. All would agree, I think, that this prob- 
lem is one that requires all the clear thinking and ob- 
jectivity of which we are capable. If power is further 
centralized, necessarily there is a loss of freedom of 
action, of the States and, to some extent, of their citi- 
zens. If the States continue the present trend of so 
conducting their affairs as to clog the arteries of trade 
on which the national prosperity depends, then freedom 
is lost likewise—freedom of consumers to purchase 
where they will, and the freedom of producers to sell 
in the best market. Must we deal with a dilemma, 
either horn of which leads to loss of freedom, namely, 
the loss of freedom of State action or the sacrifice of a 
free national market? 

I think not. A constructive approach is possible 
without either subjecting the nation to further centrali- 
zation of power or doing increased injury to the na- 
tional market. That approach lies in cooperation be- 
tween the states. During the past few years Commis- 
sions on Interstate Cooperation have been established 
through the joint efforts of many State governments. 
These Commissions have done much constructive work 
on problems involving adjoining States. Their method 
is the conference method. They have dealt successfully 
with problems as diverse as crime control, river pollu- 
tion, fisheries, and liquor regulation. 

The fruitfulness of this method has already been 
proved in the settlement of differences arising from 
trade barrier laws. Early in March 1939, Indiana 
repealed a portion of its beer legislation which allegedly 
discriminated against out-of-state beer, following a 
“cooperation” conference at which representatives of 
neighboring States worked out a program which would 
satisfy all concerned. 

There is no reason why a system of interstate 
cooperation cannot be applied to reducing state trade 
barriers on a wider scale. Most trade barrier laws are 
offensive to but a few States, whose producers feel that 
they are the victims of discrimination. Such States 
should be able to iron out their differences around the 
table, in conferences including representatives from 
each of the interested States. The greatest obstacle 
may be a lack of good will on the part of the various 
represented groups. This might be effectively 
removed through a broad publicity program, in order 
to crystallize public opinion in favor of the method of 
interstate cooperation. 

It should be possible to apply this method to most 
of the situations where trade barrier measures have 
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interfered with orderly marketing processes. To be 
specific, let us outline a possible program for one type 
of barrier problem. Milk exclusion laws have resulted 
in keeping large numbers of farmers from marketing 
their milk in favorable markets, through the refusal of 
States or cities to inspect these potential sources of 
supply. The problem is insoluble as long as such 
farmers cannot get milk inspection which is satisfactory 
to the health authorities of the markets in question. 
Through interstate and State-city conferences, it should 
be possible to draft standard dairy inspection statutes 
which, when accepted, would safeguard the public 
health and at the same time interfere very slightly, if 
at all, with the free flow of dairy products. Such 
statutes could set standards df inspection and provide 
for the recognition of inspections by health officials of 
the States of origin. It might be necessary to have some 
for instance, by Federal 


inspection by outside parties ; 


inspectors, in order to provide a sufficient assurance 
that agreed standards were being maintained. 
Cooperative action among the States is not the only 
possible solution for the problem of preventing the ob- 
struction of the channels of trade among the States. If 
the states, individually and cooperatively, cannot be 
brought to cease the enactment of trade barrier mea- 
sures, the resulting peril to national prosperity may 
lead to a national demand for limitation of States’ 
rights, and individual freedom, and a further concentra- 
tion of power in the Federal arm of our government. 
In the direction of the cooperative method I see no 
threat to democracy. In the opposite direction I see 
the dangers of concentrated political power. If unfet- 
tered political and economic power were to be com- 
bined in the hands of an irresponsible group basic safe- 
guards to democracy would have been destroyed. 


LEGAL ETHICS AND PROFESSIONAL DISCIPLINE 


Campaigning by Judges Rebuked 


HE Board of Managers of the Chicago Bar Asso- 
ciation recently took notice of the political speech- 
making by a few judges in the mayoral campaign 
and issued a statement on February 7, 1939, reiterat- 


ing the Association’s stand on this subject as follows: 


“The Board of Managers of The Chicago Bar Associ- 
ation greatly regrets the making of campaign speeches by 
a few judges in the present city campaign. 

“It goes without saying that The Chicago Bar Asso- 
ciation is taking no part in the campaign for Mayor, and 
as an association will maintain an attitude of entire neu- 
trality toward all the candidates. But the Association is 
concerned with anything that threatens the impartiality of 
the judges and tends to lower respect for the courts. 

“All reasonable persons must agree with the canon of 
judicial ethics, that it is improper for judges to make po- 
litical speeches except in support of their own candidacies 
for judicial office. A judge is a citizen but there are some 
acts which a judge is called upon to forego out of regard 
for his office. Public confidence in the courts is impaired 
when judges engage in party controversies. 

“There was in general a gratifying freedom from 
these practices the primary and election campaigns in 
Chicago in 1938. The present manifestations of partisan- 
ship by some judges are all the more to be regretted. 

“For the sake of a proper respect for the courts, the 
Board of Managers must again express its strong disap- 
proval of the making of campaign speeches by judges, and 
of calls by candidates upon judges to do so. We urge that 
the practice be stopped, and that for the remainder of the 
campaign, political speeches be left to persons who are not 
under the disqualification of judges for such activities.” 

The twenty-eighth Canon of Judicial Ethics pro- 
vides as follows: 

“While entitled to entertain his personal views of po- 
litical questions, and while not required to surrender his 
rights or opinions as a citizen, it is inevitable that suspi- 
cion of being warped by political bias will attach to a judge 
who becomes the active promoter of the interests of one 
political party as against another. He should avoid mak- 


ing political speeches, making or soliciting payment of 
assessments or contributions to party funds, the public 
endorsement of candidates for political office and participa- 
tion in party conventions. 

“He should ne 


ther accept nor retain a place on any 


party committee nor act as party leader, nor engage gen- 
erally in partisan activities.” 

Canon 30 of the Canons of Judicial Ethics is, in 
part, as follows: 

“While holding a judicial position he (a judge) should 
not become an active candidate either at a party primary 
or at a general election for any office other than a judicial 
office. If a judge should decide to become a candidate for 
any office not judicial, he should resign in order that it 
cannot be said that he is using the power or prestige of his 
judicial position to promote his own candidacy or the suc- 
cess of his party.” 

There has been a good deal of violation of the 
foregoing Canons recently by judges in various parts 
of the country, some of whom defensively contend that 
these Canons are unsound. Members of the bar, how- 
ever, appear generally to approve the Canons. The 
emphatic pronouncement of the Chicago Bar Associa- 
tion is heartening cumulative evidence as to where the 
lawyers stand. It appears to be about time for the 
Judicial Section of the American Bar Association and 
Committees on Judicial Administration and Legal Re- 
form of the various State Bar Associations to raise 
their voices on this subject. 


False Statements Concerning Adherence to Mini- 
mum Fee Schedule Held to Require 
Discipline of Attorney 


Canon 12 states that in determining the amount 
of his fee it is proper for an attorney to consider, in 
addition to other matters mentioned, “the customary 
charges of the Bar for similar services.” It then adds: 
“In determining the customary charges of the Bar for 
similar services, it is proper for a lawyer to consider 
a schedule of minimum fees adopted by a bar associa- 
tion but no lawyer should permit himself to be con 
trolled thereby or follow it as his sole guide in deter- 
mining the amount of his fee.” 

In Opinion 171, in answer to questions from law- 
yers as to whether they should permit themselves to 
be bound by obligatory minimum fee schedules of their 
local bar associations or regard them as only recom 
mendations of appropriate fees to be charged for serv 
ices rendered, the Committee on Professional Ethics 
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and Grievances of the American Bar Association said: 
“Legal services are rendered in a relation that is per- 
sonal and in the highest degree confidential. They 
should be recompensed on the same basis. If guides 
for the determination of the amount of the charge be 
required, they are supplied by Canon 12. The third 
touchstone therein referred to is “The customary 
charges of the Bar for similar services.’ In so far as a 
minimum fee schedule reflects this, and only this, it is 
not to be condemned. But a binding obligation to ad- 
here, regardless of circumstances, to a rate chart or 
published tariff of fees for legal services is contrary 
to the genius of the profession as well as to its best 
traditions. Hence, no lawyer should permit himself 
to be controlled by an obligatory minimum fee sched- 
ule nor should any bar association undertake to im- 
pose such restrictions upon him.” 

In a recent case, /n re Alward, 86 P. 2d, 27, the 
Supreme Court of Nevada sustained the finding of the 
Board of Governors of the State Bar that Alward had 
been guilty of professional misconduct and also its 
recommendation that he be suspended from member- 
ship in the State Bar for six months. 

Alward was a member of the Las Vegas Bar As- 
sociation. He was charged with violating a rule of 
that Association which he had sworn to observe and 
with making a false affidavit in connection therewith. 
The rule is as follows: 

“Minimum divorce fee in default cases and cases not 
actually contested, $100.00, excluding costs, provided that 
the board of trustees is authorized to fix a lesser amount 
in deserving cases. . . Application for a lesser fee shall be 
made to the board of trustees by the attorney representing 
the plaintiff. . . Such application to be made at least a 
week prior to the filing of the complaint.” 


The complaint alleged that Alward, as a member 
of the Las Vegas Bar Association, agreed to abide by 
that Association’s minimum fee schedule; that on De- 
cember 21, 1936, he charged and accepted $44 as full 
compensation for successfully representing a named 
client as plaintiff in a divorce suit; that on December 
28, 1936, he made an affidavit in which he falsely 
stated that, in the case referred to, he had charged not 
less than $100. 

The Court said: 


“We see nothing of a defensive or mitigating charac- 
ter in the contention of the accused that the affidavit of 
December 28th was not actually sworn to by him. In this 
respect it is alleged in his petition: ‘That the reason that 
your petitioner filed said so-called affidavit, was for the 
reason that it was customary among other attorneys to file 
said so-called affidavits and that your petitioner did not 
at any time swear to said so-called affidavit; that the same 
was signed and left on the desk of the county clerk; whose 
deputy at some time thereafter affixed her name and the 
seal of the court thereto without actually swearing your 
petitioner, and thereafter said paper became and is suffi- 
cient to constitute an affidavit and is of no force and effect 
for the reason that it lacks the solemnity of an oath.’ 

“In his statement before the local administrative com- 
mittee the accused stressed this as excusing him from the 
effect of what purported to be his affidavit, as did his 
counsel in this court. We do not consider it in that light. 
Petitioner intended the document to be taken as his affi- 
davit, and whether or not it was actually sworn to, it was 
equally deserving of censure. His assertion that the other 
attorneys of the local bar made a practice of doing the 
same thing, does not excuse or mitigate the act.” 


Under Canon 12 quoted above, it is clear that an 
attorney ought not bind himself to adhere to a mini- 


mum fee schedule in determining the amount of his fee 
and there may be a serious question as to the propriety 
of his agreeing that he will depart from it only when 
and to the extent to which a committee of other law- 
yers permits him to do so, but there can be no differ- 
ence of view as to the impropriety of his remaining 
a member of a voluntary local bar association while 
he is refusing to follow a rule he agreed to obey. Cer- 
tainly the making of a false sworn statement as to what 
he has charged for his service merits discipline. 


Wisconsin and New Jersey Bars Attack Problem 
of Admission Requirements 


Lawyers generally are beginning to understand 
that the ethical level of professional conduct is related 
to the effectiveness with which the admitting authori- 
ties perform their functions and the standards pre- 
scribed for the use of such authorities in selecting those 
whom they recommend for admission to the Bar. If 
educational or character requirements are low, or if 
those who apply such standards are not sufficiently 
strict, the Bar is inundated with incompetent attorneys 
from whom ethical professional conduct cannot gen- 
erally be reasonably expected. 

In Wisconsin, where the Bar is all inclusive and 
where about 85% of the lawyers admitted each year 
are admitted upon diploma, the matter of raising the 
educational requirements for admission is under con- 
sideration. An interesting canvass of the Bar’s view 
was recently made through a mail ballot. The vote on 
the three important matters submitted was as follows: 


1. To increase from two to three years the college 
work required before entering law school, and to elimnate 
credit for so-called “snap courses,” credit being given for 
courses which would count toward a degree.—Yes 814— 
No. 189. 

2. To limit the rule covering equivalency examina- 
tions so as to permit only an occasional man of maturity 
and real qualifications to study law without having at- 
tended college, and to require such examinations to be 
given only in the university where candidate intends to 
take law course.—Yes 806—No. 200. 

3. To eliminate the study of law in a lawyer’s office 
instead of in a law school, and to require all candidates so 
complete a course in an accredited law school—either three 
years in a full time day law school, or four years in a 
night, or part-time law school—Yes 721—No. 291. 

On the basis of these returns, the Committee on 
Qualifications for the Bar has filed a petition request- 
ing the Supreme Court to change the rules relative to 
educational requirements to accord with the above rec- 
ommendations. 

In New Jersey the Junior Bar’s Special Commit- 
tee to make a survey of overcrowding of the Bar has 
recommended that the senior organization designate a 
committee to press for Supreme Court adoption of rules 
calculated to relieve the condition. 

The changes proposed would require an academic 
bachelor’s degree and graduation from a full-time ap- 
proved law school as well as a student’s preceptorship 
for all applicants for admission and would provide for 
a more rigid examination of candidates by more re- 
sponsible county character and fitness committees. 

The recommendations were based on results of a 
poll taken by the New Jersey Law Journal which 
showed that in the opinion of 2,377 lawyers of the 
State, as against 55 voting to the contrary, the bar is 
overcrowded. The same poll showed sharp division 
of opinion as to whether numerical restrictions should 
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be imposed, with 1,288 voting for such a limitation 


and 1,190 against the idea. 

Lawyers voted in the poll 2,316 to 85 in favor of 
revising present admission rules, 1,991 to 432 in favor 
of requiring a college degree, 2,279 to 112 in favor of 
requiring a law school degree, 1,873 to 491 in favor 
of requiring study in a full time law school, and 1,884 
to 563 in favor of a preceptor system. 

The report recommended that before presenting 
its proposals to the Supreme Court the committee but- 
tress its contentions with as much statistical informa- 
tion and citation of authorities as it can obtain and 
that it be empowered to investigate further the ques- 
tion of bar admission limitations along the lines of in- 
creased educational qualifications and improved edu- 
cational standards. 

Courts are not apt to make changes in respect to 
such matters until the legal profession indicates its be- 
lief that they are needed and insistently urges action. 
It seems strange that an overcrowded legal profession 
is not more generally concerned about protecting itself 
from inundation by incompetents by procuring the 
adoption of adequate requirements for admission and 
the most effective means of administering them. 

It is fortunate that the measures that will protect 
the Bar will also protect the public against the shyster. 


Legal Reference Bureau Plan Suggested for 
Chicago 


A legal reference bureau, believed to be needed 
in all large cities for the purpose of bringing client and 
lawyer together, has been proposed for Chicago and has 
been under consideration by the Chicago Bar Associa- 
tion for several months. 

The plan combines features of the system used in 
los Angeles for referring prospective clients to law- 
vers qualified to handle their particular matters and the 
Illinois “experienced lawyer” system now being 
worked out by the State bar association. It also pro 


vides for service to the client of low income by putting 
him in touch with lawyers willing to handle a quantity 
of standardized work on a fixed schedule of relatively 
small fees. This is a principal feature of the legal 
service bureau idea now being considered by the bar 
in many parts of the country, except that under this 
particular proposal the work would be done at the 
various lawyers’ offices instead of at the bureau. 

The service provided by the proposed reference 
bureau would be publicized in the press and later, as 
revenue was available through the return to the bureau 
of 10 per cent of each fee collected by a member law- 
yer, the radio would be used to advertise the service. 

The bureau would be operated by a board of trus- 
tees, on which the various bar organizations, the un- 
organized bar, the courts and the law schools would 
have representatives. 

Lawyers desiring to receive business from the bu- 
reau would pay a registration fee of $1 a month or $10 
a year and would be required to take an examination 
or qualify under such regulations as should be pre- 
scribed by the State Board of Law Examiners. 

Registrants would be classified as to experience 
and specialties as under the State bar’s experienced 
lawyer service. Lawyers would be allowed to register 
only as individuals, no firms being accepted. 

Upon application by a prospective client, the bu- 
reau would furnish him with the names of three law- 
yers in the appropriate classification for the business 
he had. These three names would then be placed at 
the end of the rotating file. 

It is claimed that this plan meets most of the 
criticism aimed at the legal service bureau idea, in that 
practice developed by the reference bureau would be 
carried on in the offices of lawyer members. 


COMMITTEE ON PROFESSIONAL ETHICS AND 
(GRIEVANCES 


H. W. ARAntT, CHAIRMAN. 





OPINIONS OF COMMITTEE ON PROFESSIONAL 
ETHICS 


Opinion 190 
(February 17, 1939) 

FEES—Fees should ordinarily be based on considera- 
tion of the factors stated in Canon 12, but a lawyer has a 
right to contract for any fee he chooses as long as it is 
not excessive. 

A member of the Association requests our opin- 
ion on the following question: 

Is it proper for a lawyer 

(a) To permit a client, or a prospective or poten- 
tial client, such as a bank, insurance company, loan 
association, or any other concern or individual to de- 
cide the amount of compensation to be charged by the 
lawyer for legal services rendered, or to be rendered, 
by fixing a rate of fees which the lawyer must adhere 
to, and which is not adjusted according to the amount 
of time and effort involved, and the other factors re- 
ferred to in Canon 12, or 

(b) To permit or tolerate the practice by clients, 
or prospective or potential clients, of “shopping” 
around among several members of the Bar in order 


to secure legal services for cut-rate fees, by habitually, 
or frequently, charging less than the minimum cus- 
tomary charges made for similar services by the major- 
ity of the other members of the Bar in the same locality, 
as recognized and defined in a minimum fee schedule 
adopted by such other members of the Bar (in cases 
where there is no poverty on the part of the client jus- 
tifying a smaller charge, or even none at all, and where 
the services are not performed for a brother lawyer 
or his family) ? 


The opinion of the Committee was stated by Mr. 
Miiver, Messrs. Arant, Phillips, Houghton, Jones, 
Brown and Evans concurring. 


From a practical standpoint, both of the practices 
above referred to have an inevitable tendency to per- 
suade lawyers to render legal services for inadequate 
compensation and to lower the quality of service ren- 
dered. Many bar associations have attempted to com- 
bat such practices by establishing a minimum fee sched- 
ule. However, a compulsory minimum fee schedule is 
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contrary to Canon 12 and repeated pronouncements of 
this committee. Opinions 28 and 171. 
In Opinion 171 this Committee states: 


“While much may be said for the desirability of such 
arrangements, from an economic standpont, preventing, as 
they do, the indiscriminate ‘shopping’ by clients in order 
to obtain legal services at low competitive rates—a prac- 
tice which frequently bears its own fruits in the character 
of service obtained—nevertheless, the system is grounded 
upon a false basis. Legal services are rendered in a rela- 
tion that is personnal and in the highest degree confidential. 
They should be recompensed on the same basis. * * * 
Hence, no lawyer should permit himself to be controlled by 
an obligatory minimum fee schedule nor should any bar 
association undertake to impose such restrictions upon 
him.” 

Ordinarily, fees should be arrived at by considera- 
tion of the factors enumerated in Canon 12. It is 
only when the fees fixed by a lawyer are clearly ex- 
cessive that the profession has a right to discipline him. 
Opinion 27. It is inevitable that some members of the 
profession, through press of economic circumstances or 
otherwise, will be induced to render legal services for 
inadequate compensation. As a consequence, the qual- 
ity of the service rendered is lowered, the welfare of 
the profession is injured, and the administration of 
justice is made less efficient. Nevertheless, as long as 
the practice of law remains a profession, the evil is 
bound to exist. It is proper for the profession to com- 
bat such evil by voluntary minimum fee schedules and 
other practices which have a tendency to minimize and 
discourage the rendering of services for inadequate 
compensation. However, there appears to be no other 
remedy for the situation because a lawyer has the right 
to contract for any fee he chooses so long as it is not 
clearly excessive. 


Opinion 191 
(February 18, 1939) 

ADVERTISING—lIt is improper for a group of law- 
yers to solicit professional employment at reduced rates by 
persons unable to pay the usual and ordinary fees for the 
service through advertisement in local newspapers, and 
through welfare and charitable organizations, and through 
circulars to persons suggested by such organizations. 

A member of the Association has requested our 
opinion as to whether there is any ethical impropriety 
in the following plan for affording legal advice to per- 
sons who are unable to pay the usual and ordinary fees 
therefor at the nominal rates stated in the following 
plan: 


“Members of the Bar as a result of studies made 
by the American Bar Association, welfare groups, and 
others, into the economics of the situation and of the need 
for legal service and advice by many persons who do not 
now avail themselves of it because of financial stringency, 
have decided to give deserving members of this community 
the opportunity to obtain legal advice and aid at very equi- 
table charges in accordance with ability to pay. 

“Accordingly, the attorneys listed below will be avail- 
able, at their respective offices between the hours desig- 
nated, to consult for short periods with persons then apply- 
ing. The procedure will be similar to that of a medical 
clinic and upon establishment that because of one’s present 
financial condition one is deserving of such assistance, the 
attorney to whom one applies will have authority to hold 
a consultation at the very nominal schedule of fees pre- 
scribed, ranging from fifty cents to no more than three 
dollars, based upon one’s circumstances only. 

“Such consultations, it is understood, are to involve 
solely the giving of advice with reference to one’s rights 





and duties and as to the advisability of certain courses of 
action. Attorneys cannot be asked at such times to com- 
mence or defend suits, although they may give advice as 
to same which the consultant is at liberty to accept or re- 
ject, retaining thereafter the same attorney, or any other, 
on such terms as may be arranged. The object in view 
is not to promote law suits but is to prevent same by the 
rendering of advice on more or less ordinary but often 
troublesome matters, such as tenancies, leases, installment 
sales, loans, contracts, civil rights, claims, wrongs, tres- 
passes, etc., etc., far in advance of any dispute in hopes, 
actually, of accomplishing their prevention. ‘A stitch in 
time saves nine.’ ” 

The plan embraces the dissemination of notice 
thereof through publication in the local newspapers, 
through charitable and welfare organizations, and 
through direct mailing to persons suggested by such 
organizations. 

The opinion of the Committeé was stated by Mr. 
Puituips, Messrs. Arant, Houghton, Jones, Brown, 
Miller, and Evans concurring. 

Free legal clinics carried on by the organized bar 
are not ethically objectionable. On the contrary, they 
serve a very worth while purpose and should be en- 
couraged. 

The proposed plan contemplates the advertising 
of the names of particular lawyers and the solicitation 
of a limited type of professional employment by them 
at reduced rates. There is no impropriety in a lawyer 
accepting employment and limiting his charge for serv- 
ices rendered to the ability of the client to pay therefor. 
The vice in the proposed plan is the solicitation through 
advertisement of professional employment in behalf of 
specifically named lawyers. 

Canon 27 in part provides: 

s solicitation of business by circulars or adver- 
tisements, or by personal communications, or interviews, 
not warranted by personal relations, is unprofessional. . 

In the case of In re Cohen, 261 Mass. 484, 159 
N. E. 495, the court said: 

“It has long been a part of the ethics of lawyers that 
the solicitation of clientage by advertisements such as that 
here disclosed is contrary to sound practice. That has 
been the consensus of opinion manifested both by writers 
on legal ethics and by the standard maintained by the great 
mass of the profession.” 

In matter of Schwartz, 231 N. Y. 642, 132 N. E. 
921, the court said: 

“Advertising or soliciting business is censurable as a 
form of self-laudation unbecoming the traditions of a high 
calling.” 

In People v. MacCabe, 18 Colo. 186, 188, 32 P. 
280, the court said: 

“The foundation on which this principle of conduct 
rests is that attorneys at law practice a profession; they 
do not conduct a trade. It is incompatible with the main- 
tenance of correct professional standards to employ com- 
mercial methods of attracting patronage.” 

See, also, our Opinions 152, 145. 

We recognize the laudable motives that actuate 
the proponents of the plan, but cannot give it our ap- 
proval in its present form. We suggest that consid- 
erations be given to the establishment of a free legal 
clinic, or to a plan of bar association advertising within 
the limitations fixed by our Opinion 179. 


Opinion 192 
(February 18, 1939) 
PARTNERSHIP—MEMBER IN PUBLIC EM- 
PLOY—In the absence of statutory or other restrictions, 
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a member of a law firm may enter public or private employ 
and still retain his membership in the firm. 

REPRESENTATION OF ADVERSE INTERESTS 
—A law firm should not represent interests adverse to those 
of the employer of any member of the firm. 

LAWYER HOLDING PUBLIC OFFICE—An at- 
torney holding public office should avoid all conduct which 
might convey the impression that he is using his public 
position to further his personal interests. 

EMPLOYMENT—ATTORNEY LEAVING PUB- 
LIC EMPLOY—After leaving public employ, neither an 
attorney nor a firm of which he is a member should repre- 
sent interests adverse to the former employer, except such 
as may arise subsequent to the termination of public em- 
ployment. 


A member 
ing inquiries: 


of the Association presents the follow- 


(1) Is it ethical or professionally proper for an 
attorney, after accepting public office or full time em- 
ployment, whether by local, state or federal govern- 
ments, to continue to be a member of a private law firm 
or to allow his name to be used as a part of the name 
of the law firm? 

(2) Is it ethical or professionally proper for an 

attorney who individually and personally accepts full- 
time private employment, especially from an institution 
such as a bank, railroad, insurance company, utility, to 
remain a member of a law firm or to allow his name to 
continue to be a part of the firm name? 
(3) To what extent is it ethical or professionally 
proper for the firm, a member of which has accepted 
such employment as is described in (1) and (2), to 
accept professional employment which requires dealings 
with the employer of the firm member or former firm 
member ? 

(4) Is the situation in any way changed if the 
attorney who accepts public or private employment 
such as that described ceases to be a member of the 
firm but allows his name to be retained as a part of the 
firm name? What is the duty of the member of the 
firm and of the firm in case the employment is tem- 
porary rather than permanent? 

(5) Is it ethical or professionally proper for one 
who has accepted public or private employment of the 
kind hereinbefore described, to habitually recommend 
to those with whom he comes in contact in his new em- 
ployment that they employ the same firm of which he 
is still a member, or the firm name which still contains 
his name? Is the situation changed if he withdraws 
from the firm and the firm name is changed so as to 
exclude his name therefrom? 

The opinion of the Committee was stated by Mr. 
Houcuton, Messrs. Arant, Phillips, Miller, Brown, 
Jones and Evans concurring. 

The foregoing questions involve considerations of 
Canons: 


6, relating to adverse influences and conflicting in- 
terests, 
27, relating to advertising, either direct or indirect, 


33, relating to partnerships, and 

36, relating to conduct of attorneys on retirement 
from public employment. 

Many opinions have been written by this Commit- 
tee applying each of these Canons. Opinions 16, 30, 
34, 77, 118 and 134 relate to Canon 6, and pass on 
questions concerning the propriety of the conduct of 


an attorney who is a public officer, in representing 
private interests adverse to those of the public body 
which he represents. The principle applied in those 
opinions is that an attorney holding public office should 
avoid all conduct which might lead the layman to con- 
clude that the attorney is utilizing his public position to 
further his professional success or personal interests. 

In general, when an attorney accepts employment, 
either public or private, his name may properly be 
carried by his firm. If the conditions of his employ- 
ment require that he sever all other connections, he can 
no longer remain a member of the firm, and in such 
case should not permit his name to be used by the firm. 
In the absence of such conditions or of a law requiring 
the attorney to refrain from private practice, there is 
no objection to his retaining his membership in a law 
firm or in sharing the earnings of the law firm, pro- 
vided such firm does not represent interests adverse to 
the employer, and the public is not misled. 

Questions (1) and (2) may be considered to- 
gether. The only difference between them is that in 
(1) the lawyer is employed by a governmental agency, 
and in (2) by a private agency. The question is 
whether if he accepts full-time employment, by either 
governmental or private agency, he may continue to 
be a member of a law firm, or allow his name to be used 
in the firm name. In the absence of legislation forbid- 
ding this, there is no impropriety in his continuing to 
be a member of the firm so long as the firm refrains 
from representing interests adverse to the employer. 
In such case there is no conflicting interest and no 
chance for any conflict of interests. If, however, the 
firm is to represent interests adverse to the employer, 
it is otherwise. There may be instances in which there 
is no conflict, but we think that if there is a conflict, or 
even if there is apt to be a conflict, the attorney should 
withdraw from the firm, and the firm should no longer 
carry his name. 

Question (3). We assume that the inquiry here 
is whether the firm may accept professional employ- 
ment which is adverse to the employer of the firm 
member, or former firm member. The answer to this 
is indicated by what has been said previously. Such 
employment may be accepted only if the former firm 
member has severed all connections with the firm and 
is no longer a member of it; then there is and can be, 
no possibility of a conflict between the interests repre- 
sented by the attorney and his former firm. 

Question (4). The situation is not changed if the 
attorney ceases to be a member of the firm and allows 
his name to be retained as a part of the firm name. So 
long as his name is retained by the firm, such firm 
should not represent interests adverse to the employer, 
either public or private, of the firm member. If the 
employment of the member of the firm is merely tem- 
porary, when such employment ceases the firm may 
again represent interests adverse to the former em- 
ployer, arising subsequent to the termination of the 
employment, and in no wise related to such employ- 
ment. Canon 36. Departments or divisions are here 
regarded as the employer—not the government as a 
whole. 

Question (5). A former member of a firm who 
later accepts public or private employment should not 
recommend habitually the employment of his former 
firm. This approaches touting. Upon inquiry he may 
recommend the retainer of his former firm in matters 
not adverse to his employer. 
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MINORITY VIEWS IN THE AMERICAN 
BAR ASSOCIATION 

At the January meeting of the House of 
Delegates, a draft of a bill prepared by the 
Special Committee on Administrative Law was 
debated for a day, amended and improved in 
several respects, and approved for submission 
to the Congress. The action of the House of 
Delegates establishes the attitude of the Ameri- 
can Bar Association and its JOURNAL as to 
matters within the scope of the bill, unless the 
provisions for a referendum to the whole 
membership of the Association are invoked at 
the instance of those who disagree with the 
determinations of the representative body. 

The bill as amended and approved by the 
House of Delegates has accordingly the active 
support of the JouRNAL, in behalf of the Asso- 
ciation. In the next issue Chairman McGuire 
of the Special Committee on Administrative 
Law will make reply to some of the criticisms 
which have been made as to his Committee’s 
proposals. 

But the JouRNAL’s support of a measure 
sponsored by the House of Delegates does not 
mean that its columns are in any way closed to 
the reasoned and constructive presentation of 
divergent views held by a substantial number 
of members of the profession of law. On the 
contrary, our espousal of the official action is 
coupled with an active purpose to place also 
before our readers the views of members who 
do not agree with the ascertained opinion of the 
majority. Such presentations are often distinct 


contributions to the development of an in- 
formed and trustworthy public opinion. 

On the vital issues in 1937 as to enlarge- 
ment of the Supreme Court, the JouRNAL 
obtained and published authoritative argu- 
ments in support of the proposal so decisively 
rejected by the votes of Association members 
and non-member lawyers in the referenda con- 
ducted by the Association. To the limit of its 
ability, the JouURNAL opposed the proposals as 
to the Supreme Court; but it did not withhold 
its columns from fair presentation of the views 
of a minority of Association members. 

Likewise, as to the controversies in the 
field of administrative law, the JouRNAL pub- 
lishes substantially in full, in this issue, a strik- 
ingly thoughtful and balanced address by Mr. 
John Foster Dulles, of the New York Bar. It 
states and submits for consideration a point of 
view which every lawyer should read and ap- 
praise. That in several respects Mr. Dulles 
evidently disagrees with the philosophy under- 
lying the bill sponsored by the American Bar 
Association would be no reason whatever for 
withholding from our readers so fair and 
notable a statement of matters which concern 
them greatly. 

An integral part of the creed and working 
philosophy of American lawyers in their Bar 
Associations must be a tolerant regard for 
divergent views in their own ranks—a willing- 
ness to work together for fundamental objec- 
tives, even though there may be substantial dif- 
ferences on some questions, so long as the 
fundamentals of representative government ac- 
cording to law are not involved. No member 
of this Association is proscribed or cast out 
because of his disagreement with the majority 
on any matters of enlightened opinion. Minor- 
ity and majority views make alike their contri- 
bution to the ultimate consensus. The vitality 
and cohesion inherent in the representative 
National organization of lawyers do not depend 
on unanimity of opinions, and do not require 
that any member shall refuse to work with men 
who do not think as he does on some questions. 
A generous respect for minority views is as 
appropriate as minority respect for the views 
of the ascertained majority. 

It may be appropriate to remind also that 
the editorial policies of the JourNAL do not 
necessarily reflect the individual views of all 
members of the Board of Editors, and no par- 
ticular member of that Board should be held 
accountable for them. As to the great number 
of matters on which the House of Delegates 
acts, the JouRNAL gives its whole-hearted ad- 
herence to the policies thus determined. As to 
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other matters within the province of the Asso- 
ciation, the JOURNAL endeavors to pursue a 
consistent course, in furtherance of the objec- 
tives of the organized Bar. There is no attempt 
to expound individual views. By the same 
token, no member of the Board of Editors sur- 
renders his personal opinions or is embarrassed 
by differences between his own conclusions and 
the views expressed in these columns. 


MR. JUSTICE DOUGLAS 

Lord Macaulay wrote that “The perfect 
historian is he in whose work the character and 
spirit of an age is exhibited.”’ If this general- 
ization can be applied to a lawyer who becomes 
a jurist, the career of the new Associate Jus- 
tice and the circumstances of his appointment 
will be regarded as reflecting admirably the 
character and spirit of the age in which his 
adventurous life has been lived. Time was 
when ripened experience in judicial work and 
the rich background of long leadership in the 
hard and varied work of the Bar were deemed 
to be the essence of qualifications for the high- 
est Court ; but in a period when men ascend the 
bench more often frora the law schools than 
from the counsel table and the number of mem- 
bers of the Court who had extensive experience 
in the practice of law is fast narrowing, the 
selection of William O. Douglas is significant 
in several respects, as well as the most satisfac- 
tory that could have been made in keeping with 
the trend. 

He is the first to be elevated to the highest 
Court directly from an administrative agency. 
‘or many years, he has been identified with the 
development of administrative law, and withal 
he has shown courage, common sense, and a 
good deal of fairness, as an administrator in 
this field. It is in keeping with the character and 
spirit of the times that demonstrated qualifica- 
tions in that expanding branch of the law 
should be stepping-stones to judicial prefer- 
ment. 

The new Associate Justice is the fifth 
youngest man ever named to the Supreme 
Court, and at the age of forty, he should have 
one of the longest careers in the history of that 
tribunal. The aggressive character of his work 
in the Securities and Exchange Commission, 
with its demands for rapid-fire administration, 
has tended to divert attention from the fact 
that he is essentially a scholar, as is attested 
by his occupancy of the Sterling chair at the 
Yale Law School, one of the highest posts in 
the teaching of law. He becomes a colleague 
of Mr. Justice Stone, his former teacher and 





dean at Columbia Law School; he succeeds his 
mentor and close friend, Mr. Justice Brandeis 
—a comradeship which has ripened during de- 
lightful association in vacation days on Cape 
Cod. His experience in the full-time practice 
of law was as a member of the staff of one of 
the largest law firms in New York City. 

In its confirmation of the opportunities 
still afforded by the American way of life, his 
career is romantically characteristic of his 
country. Born in Minnesota as the son of a 
Presbyterian missionary, educated in the State 
of Washington through his own hard toil in 
self-support, taking the great gamble of coming 
Kast with meager resources to attend law 
school and make the early decisions between 
teaching law and practising it, rising rapidly in 
the esteem of lawyers and the public through 
conspicuous service in his chosen fields where 
new ground was being broken, he was chosen 
for the highest Court at an age when most 
lawyers are still struggling for the beginnings 
of recognition and livelihood; and his selection 
brings a warming sense of reassurance that the 
doors of opportunity are not yet closed by any 
subordination of the individual to the mass. 

Even those who regret that vacancies in 
the highest Court are not filled by promotion, 
and those who believe that the work of the 
Court gains from the presence of men who have 
had long experience in private practice, will 
nevertheless extend all good wishes to the new 
Associate Justice, as they watch hopefully his 
use of an unusual opportunity. He has de- 
scribed himself as ‘really a pretty conservative 
sort of fellow from the old school, perhaps a 
school too old to be remembered.” His life and 
work in New York and New England have 
never dimmed or dulled his essentially Western 
outlook—his search for realities, his outspoken 
and salty speech, his fondness for “short cuts,” 
his readiness to start new trails and seek new 
solutions without losing sight of safe land- 
marks. Above all else, he has shown an eager- 
ness that, so far as permitted by the barriers 
set by even the most advanced and experi- 
mental legislation, practical results shall be 
secured through conciliatory and cooperative 
administration. These qualities can be invalu- 
able in the Court. 

FEDERAL RULES OF CIVIL PRO 
CEDURE NOT DIFFICULT— 
SHOULD BE TRIED 

If the result of the first half year’s trial 
of the Federal Rules of Civil Procedure may 
be taken as a criterion, their success seems 
assured. This is due both to the nature of the 





ioc Pe 


abd BER LL 








ke ie 


eres Se 


cole 


a ee 


ea a 








316 





AMERICAN BAR ASSOCIATION JOURNAL 





rules themselves and to the sympathetic co- 
operation of the district judges. 

That the decisions construing them dis- 
close a remarkable uniformity demonstrates the 
clarity of the rules themselves and the value of 
the preliminary studies of them made at the 
various Institutes held prior to and immediately 
after their promulgation. 

The repeated declarations of the judges 
that they desire to interpret and enforce the 
rules so as to make the administration of jus- 
tice more swift, certain and inexpensive has not 
been mere lip service. This, in fact, they have 
so far done. They seem determined to make 
the rules a success. This is a heartening sign, 
for their fate now lies with the judges. 

This is especially true of the rules that are 
dependent upon the exercise of a wise discre- 
tion by the district judges. By the failure to 
exercise that discretion or by its unwise exer- 
cise some of the most salutary of the rules can 
be nullified. 

The use of the rule which regulates pre- 
trial procedure, as well as of that providing 
for special verdicts, is entirely discretionary. 
Any judge who fails to use either expunges it 
in his district. 

This is substantially true of the rule pro- 
viding for summary judgments. Any judge, 
by consistently refusing to grant a summary 
judgment in proper cases, can so discourage the 
use of the practice as to render it abortive in his 
court. 

A failure to heed the injunction that spe- 
cial appointments to serve process “shall be 
made freely when substantial savings in travel 
fees will result” will lessen the hoped-for re- 
duction of this item of the expense of litigation. 

One of the most troublesome problems of 
the advocates of simplified pleading is the 
elimination of issues that are not in good faith 
controverted. Usually it has been attempted 
to solve this problem by providing that all 
averments not expressly denied shall be taken 
as admitted and by further providing that the 
signature of an attorney to a pleading shall be 
treated as his certificate that there is good 
ground for its support. This attempt has sel- 
dom been successful when the requirement 
stands merely as a pious admonition. 

The rules attempt to deal with this ques- 
tion by providing that a pleading not signed, 
or signed with intent to defeat the purpose of 
the rules, “may be stricken as sham and false,” 
and that the attorney who, by his signature, 
certifies such improper pleading “may be sub- 
jected to appropriate disciplinary action.” 


These provisions are intended to furnish effec- 


tive sanction, but they are not self-executing. 
If the members of the bar conform to them in 
letter and spirit there will be no difficulty. If 
they do not, whether they are made effective 
hinges upon the attitude of the judges. Un- 
sympathetic judges will emasculate them. 
Sympathetic judges will make them effective 
by minatory rebukes, followed, in flagrant 
cases, by disciplinary action. 

In certain instances of prohibited conduct 
attorneys’ fees may be, and in certain others 
shall be, taxed as costs. Whether these rules 
are effective will depend upon the judge admin- 
istering them, for whether discretionary or 
mandatory, they will be ineffective unless sub- 
stantial fees are included in the taxation. 

These are but illustrations of how the suc- 
cess of the rules now lies with the judges. They 
could be multiplied. 

Most of the district judges are heartily 
cooperating in an endeavor to attain the end 
sought by the Advisory Committee and the 
Supreme Court. There are, however, a few 
exceptions. Bench and bar should combine to 
bring to these intransigents the realization that 
their attitude will not be condoned. 

G. K. Chesterton said that Christianity 
had not been tried and found wanting; that it 
had been found difficult and not tried. The 
Federal Rules of Civil Procedure are not diffi- 
cult. They should be tried. 
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Supreme Court Has Original Jurisdiction in Controversy between States as Rival Claimants 





of Right to Impose Death Taxes on Intangible Personal Property of Decedent’s Estate 


Essential Elements of Domicile 
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tively—Finding of Refusal to 


of Employees Striking after Discharge for Breach of Reorganization 





By Epcar Bronson TOLMAN* 


Courts—Supreme Court—Original Jurisdiction— The bill also alleged that the decedent was domiciled 








Controversies Between States 


A controversy between states as rival claimants of the 
right to impose death taxes on intangible personal prop- 
erty belonging to a decedent’s estate, on the claims of the 
several states that the decedent died domiciled in each of 
them, is a “case” or “controversy” over which the Supreme 
Court has original jurisdiction under the Judiciary Article 
of the Constitution. 

The Supreme Court will exercise its jurisdiction in 
such a case when brought before it by suit of one of the 
claimant states on a bill in the nature of interpleader, im- 
pleading the rival claimant states as parties defendant, 
where the risk of loss to the complainant is shown to be 
real and substantial. 

Residence in fact, coupled with the purpose to make 
the place of residence one’s home, are the essential ele- 
ments of domicile, and on the evidence and subsidiary find- 
ings in the instant case the finding of the Special Master 
that the decedent died domiciled in Massachusetts is con- 
firmed. 


Texas Florida et al., 83 Adv. Op. 549; 59 Sup 
& 2 Rep 563 
This case was brought in equity under the 


original jurisdiction of the Supreme Court in a suit in 
the nature of interpleader by the State of Texas against 
Florida, New York and Massachusetts and two indi- 
vidual defendants to determine the true domicil of a 
decedent as the basis of rival claims of the four states 
for death taxes upon his estate. The litigation involved 
two questions: (1) as to whether the Supreme Court 
had jurisdiction; and, if so, (2) whether the report of 
the Special Master finding Massachusetts as the state 
of domicile should be confirmed. 

The bill alleged that Edward H. R. Green died 
at Lake Placid, New York, in June, 1936, leaving sur- 
viving him his wife and his sister as his only heir and 
next of kin; that his gross estate was approximately 
$44,348,500, and the net estate was valued at $42,348,- 
500, embracing real estate and tangible personalty in 
all four states of about $6,500,000 and, in addition, in- 
tangible personalty consisting of stocks, bonds, and 
securities, most of which were located in New York. 


*Assisted by 
TOLMAN, 





James L, Homrire and Letanp L. 


in Texas when he died, but Florida, New York and 
Massachusetts each asserted that decedent was domi- 
ciled within it at the time of his death; that under the 
laws of each taxes are imposed on the inheritance of 
the estate of a decedent domiciled there—on real estate 
and tangible personal property in the state, and all in- 
tangibles, regardless of situs; that each state proposes 
to tax the decedent’s estate on the ground that he was 
domiciled within it when he died and has instituted ju- 
dicial proceedings to that end. It was also alleged that 
no judgment in any such proceeding will be binding on 
any state not party to it; that the total tax claims of the 
several states would greatly exceed the net value of 
the estate; that the amount of the decedent’s estate in 
Texas is insufficient to pay the Texas tax; and that 
in the event that the other states should obtain adjudi- 
cation that the decedent was domiciled elsewhere, 
Texas would be defeated in recovery of its lawful tax. 
The bill prayed that the Court determine whether the 
decedent’s domicile for tax purposes was in any of 
the defendant states and particularly determine that 
his domicile was in Texas, and that it alone was entitled 
to assess and collect death taxes on the intangibles. 

The defendant states admitted that the estate was 
insufficient to satisfy the total amount of tax claims; 
each denied that Green was domiciled in Texas; each 
asserted that he was domiciled in it, and that it was 
entitled to assess and collect taxes on all tangible 
property located within its borders and also on all 
intangibles. 

Upon reference to a Special Master evidence was 
taken, findings of fact made, and conclusions of law 
made. He found that the decedent was domiciled in 
Massachusetts, and in support thereof set forth elab- 
orate subsidiary findings. 

The Court, in an opinion by Mr. Justice Stone, 
ruled that it had jurisdiction under the Judicial Article 
of the Constitution, and that the Master’s report should 
be confirmed. The jurisdictional question was raised 
on the Court’s own motion, to determine whether the 
suit presented a “case” or “controversy” within the 
meaning of the Judiciary Article of the Constitution. 

In this connection the historical background of 
bills of interpleader and bills in the nature of inter- 
pleader was alluded to, and attention called to the 
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theory of the former to enable a debtor or a fund to 
find protection against the risks of asserted multiple 
liability when single liability only was equitably en- 
forceable. In cases of strict bills of interpleader the 
peculiarity was that the plaintiff asserted no interest 
in the debt or fund, which he placed in court asking 
that rival claims be settled in an equity suit between 
the claimants. But since the ground for equitable re- 
lief was the danger of injury from multiple suits when 
the liability was single, and as plaintiffs who are not 
mere stakeholders may be exposed to that risk, equity 
extended its jurisdiction to those cases also, by enter- 
taining bills in the nature of interpleader. 

The applicability of the theory of a bill in the 
nature of interpleader to a suit of the character here 
presented is discussed by Mr. Justice Stone as fol- 
lows: 

“When, by appropriate procedure, a court possessing 
equity powers is in such circumstances asked to prevent 
the loss which might otherwise result from the indepen- 
dent prosecution of rival but mutually exclusive claims, 
a justiciable issue is presented for adjudication which, be- 
cause it is a recognized subject of the equity procedure 
which we have inherited from England, is a ‘case’ or ‘con- 
troversy’, within the meaning of the Constitutional pro- 
vision; and when the case is one prosecuted between states, 
which are the rival claimants, and the risk of loss is shown 
to be real and substantial, the case is within the original 
jurisdiction of this Court conferred by the Judiciary Ar- 
ticle. 

* * 

“The Special Master has found that each of the four 
states in good faith asserts that the decedent was domi- 
ciled within it at his death; that prior to the commence- 
ment of these proceedings each state in good faith was 
preparing to enforce a lien on decedent’s intangibles 
wherever located and would now be taking appropriate 
action but for these proceedings; and that the net estate 
is not sufficient to pay the aggregate amount of taxes 
claimed by them and by the federal government. He has 
also found, as averred in the pleadings, that none of the 
four states has become or will consent to become a party 
to any proceedings for determining the right to collect the 
tax in any other state; that the right of Texas to assert 
its tax lien and to prosecute its claim for taxes with 
success is in jeopardy and that it is without adequate 
remedy save in this Court. 

“The risk that decedent’s estate might constitution- 
ally be subjected to conflicting tax assessments in excess 
of its total value and that the right of complainant or 
some other state to collect the tax might thus be defeated 
was a real one, due both to the jurisdictional peculiarities 
of our dual federal and state judicial systems and to the 
special circumstances of this case. That two or more 
states may each constitutionally assess death taxes on a 
decedent’s intangibles upon a judicial determination that 
the decedent was domiciled within it in proceedings bind- 
ing upon the representatives of the estate but to which 
the other states are not parties, is an established prin- 
ciple of our federal jurisprudence. And a judgment 
thus obtained is binding on the parties to it and constitu- 
tionally entitled to full faith and credit in the courts of 
every other state... The equity jurisdiction being founded 
on avoidance of the risk of loss resulting from the threat- 
ened prosecution of multiple claims, the risk must be 
appraised in the light of the circumstances as they are in 
good faith alleged and shown to exist at the time when 
the suit was brought. . . In this case, as will presently 


be noted, the relations of decedent to each of the demand- 
ing states was such as to afford substantial basis for the 
claim that he was domiciled within it, with fair probabil- 
ity that the claim would be accepted and favorably acted 
upon if there were no participation by the other states 
in the litigation. . . In addition the facts most essential to 


establishing that attitude and relationship of person to 
place which constitute domicil were in this case obscured 
by numerous self-serving statements of decedent as to his 
domicile, which, because made for the purpose of avoid- 
ing liability for state income and personal property taxes 
levied on the basis of domicile, tended to conceal rather 
than reveal the true relationship in this case. Taken as a 
whole the case is exceptional in its circumstances and in 
the principles of law applicable to them, all uniting to im- 
pose a risk of loss upon the state lawfully entitled to col- 
lect the tax. 

“We think that the Special Master’s finding of jeop- 
ardy is sustained; that a justiciable ‘case’ between the 
states is presented; and that a cause of action cognizable 
in equity is alleged and proved.” 

The findings of the Master as to the decedent’s 
domicile are cited and carefully reviewed. It was 
found that each of the states define domicile substan- 
tially in the terms of the common law rule on that sub- 
ject. Texas, since Green, in his early life, had lived 
there for a large part of the time and had frequently 
proclaimed it to be his legal residence, emphasized the 
common law rule that when one has once acquired a 
domicile in one place it is not lost by mere residence 
elsewhere without intention to make the new residence 
a domicile in the sense of a permanent home. The 
defendant states placed greater emphasis on “home” as 
the substantial equivalent of domicile, as defined in the 
American Law Institute’s Restatement of Conflict of 
Laws, §13, which states: 

“A home is a dwelling place of a person, distin- 
guished from other dwelling-places of that person by the 
intimacy of the relation between the person and the place. 
.. . In determining whether a dwelling-place is a person’s 
home, consideration should be given to: 

“1. Its physical characteristics; 

“2. The time he spends therein; 

“3. The things he does therein; 

“4. The persons and things therein; 

“5. His mental attitude towards the place; 

“6. His intention when absent to return to the place; 

“7. Elements of other dwelling-places of the person 
concerned.” 

The opinion then sets forth many details of the 
findings of the Master. who did not accept completely 
either the test urged by Texas or that urged by the 
defendant States. These findings disclosed the rela- 
tionship between the decedent and the four states at 
different periods of his life. He was born in England 
in 1868, the son of Hetty Green, a well-known figure 
in the financial world. She was born in New Bedford, 
Massachusetts, and her forebears had resided in that 
vicinity since the seventeenth century. In 1892 the 
decedent was sent to Texas by his mother to fore- 
close a railroad mortgage. He spent the larger part 
of his time there thereafter until 1911, when he went 
to live in New York to assist his mother, who was in 
failing health, in managing her business affairs. After 
his marriage in 1917, Green became interested in de- 
veloping a very large country estate near Round Hills 
Massachusetts, and this occupied much of his time and 
interest thereafter, and until his death. After an opera- 
tion in 1923 Green went to Florida where he built a 
dwelling. He spent about four and a half months in 
Florida each year after 1927. 

The substance of the matter is thus summed up 
by Mr. Justice SToNneE: 

“Residence in fact, coupled with the purpose to make 
the place of residence one’s home, are the essential ele- 
ments of domicile. . . We conclude, as the Special Mas- 
ter found, that Green ceased to have a place of residence 
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in Texas after 1911. About 1914 he gave up his nominal 
place of abode in the room which he had rented in Ter- 
rell, Texas, and which in fact he had never occupied. 
After that he was never identified in fact with any place 
of residence in Texas, and there was nothing in his life 
to connect him with a Texas home other than his fre- 
quent statements that his legal residence was in Texas. 
While one’s statements may supply evidence of the in- 
tention requisite to establish domicile at a given place of 
residence, they cannot supply the fact of residence there; 

. and they are of slight weight when they conflict with 
the fact. . . This is the more so where, as here, decedent’s 
declarations are shown to have been inspired by the de- 
sire to establish a nominal residence for tax purposes, 
different from his actual residence in fact. . . In such cir- 
cumstances the actual fact as to the place of residence and 
decedent's real attitude and intention with respect to it as 
disclosed by his entire course of conduct are the con- 
trolling factors in ascertaining his domicile. .. When one 
intends the facts to which the law attaches consequences, 
he must abide the consequences whether intended or not... 

“Whatever floating intention Green may have had 
after 1919 to return to Texas and to make his home 
there, it is plain that it receded into the background after 
his mother’s death and had completely vanished when he 
began to build up his extensive estate at Round Hills in 
Massachusetts. When he had established himself there 
all the circumstances of his life indicated that his real 
attitude and intention with respect to his residence there 
were to make it his principal home or abiding place to the 
exclusion of others. This is clearly indicated by the fact 
that it was the place most associated with his family his- 
tory, by the scale on which he built, by his assembling 
there the furnishings and objects closely associated with 
his earlier homes and with his family life, and by cen- 
tering there all the activities related to his chief interests— 
his mechanical and scientific experiments, his development 
of radio and aviation, and his efforts to preserve records 
and mementos of the whaling industry with which his 
mother’s family had been associated. He spent more time 
there than at any other place, evidently curtailing his 
stays only to avoid the possible danger of being subjected 
to Massachusetts taxation. His conception of legal resi- 
dence or domicile as a mental state whereby he could 
obtain certai1 litical and freedom from 
taxation does not weigh against this conclusion. He could 
not elect to make his home in one place in point of inter- 
est and attachment and for the general purposes of life, 
and in another, where he in fact had no residence, for the 
purpose of taxation.” 

Little was found to support the contention that 
ntended to make his permanent home in 
and proof was found wanting to sustain the 
Green abandoned his Massachusetts domi- 
cile in favor of Florida. 

Mr. Justice Frankfurter dissenting 
opinion urging that the Court should not assume juris- 
diction over the case and that the bill should be dis- 
missed. In this opinion challenge is made to the pro- 
priety of resting jurisdiction on the common law doc- 
trine of a single domiciliary status, on the ground that 
that doctrine may be in the way of becoming a social 
anachronism. In developing this view, Mr. Justice 
Frankfurter says: 


advantages 


Green ever 
New York, 


claim that 


delivered a 


“The presupposition of jurisdiction in this case is the 
common law doctrine of a single domiciliary status. That 
for purposes of legal rights and liabilities a person must 
have one domicile, and can have only one, is an historic 
rule of the common law and justified by much good sense. 
Nevertheless, it often represents a fiction. Certainly in 
many situations the determination of a man’s domicile is 
by no means the establishment of an event or a fact that 
exists in nature. Even assuming that there is general 
agreement as to the elements which in combination con- 


stitute domicile, a slight shift of emphasis in applying 
the formula produces contradictory results. But, on the 
whole, the doctrine of domicile has adequately served as 
a practical working rule in the simpler societies out of 
which it arose. More particularly, its difficulties of appli- 
cation were circumscribed when wealth predominantly 
consisted of realty and tangibles, and when restricted 
modes of transportation and communication conditioned 
fixity of residence. In view of the enormous extent to 
which intangibles now constitute wealth, and the increas- 
ing mobility of men, particularly men of substance, the 
necessity of a single headquarters for all legal purposes, 
particularly for purposes of taxation, tends to be a less 
and less useful fiction. In the setting of modern circum- 
stances, the inflexible doctrine of domicile—one man, one 
home—is in danger of becoming a social anachronism. 
Recent applications and modifications of this rule to sat- 
isfy the vague contours of the due process clause have 
hardly mitigated its inadequacies for our day.” 


While recognizing the dilemma involved in the 
Dorrance litigation, and not denying similar possibili- 
ties here, Mr. Justice Frankfurter felt that these con- 
siderations do not justify “utilizing as a basis of our 
jurisdiction oversimplified formulas of the past that 
have largely lost their relevance in the contemporary 
context.” 

Challenge was leveled also at the extension of the 
remedy of interpleader to give relief in the case, as 
being a transfer of a remedy from one legal environ- 
ment to circumstances qualitatively different. As to 
this the dissent states: 


“To extend the neat procedural device of interpleader 
to such a situation is another illustration of transferring a 
remedy from one legal environment to circumstances qual- 
itatively different. To settle the interests of different 
claimants to a single res where these interests turn on 
narrow and relatively few facts and where conflicting 
claims cannot have equal validity in experience, is one 
thing; it is a wholly different thing to bring into court 
in a single suit all states which even remotely might assert 
domiciliary claims against a decedent and where one state 
court might with as much reason as another find domicile 
within its state. Certainly when the claim of the moving 
state is so obviously without basis as this Court has now 
found in the case of Texas, the linchpin of jurisdiction 
is gone and the other states should be remitted to appro- 
priate remedies outside this Court. Such a disposition 
would be a real safeguard against the construction of a 
suit to give this Court jurisdiction over matters which as 
such, this Court had already held, are not within our 
province. To find that the decedent could not, on self- 
serving grounds, elect to make his home in Texas ‘where 
he in fact had no residence’ and yet to retain the bill and 
dispose of it on its merits amounts, in effect, to a declara- 
tion of rights on behalf of the estate which could not be 
adjudicated otherwise than through the screen of a con- 
troversy between states.” 

Mr. Justice BLack concurred in the dissent. 

The case was argued by Messrs. William McCraw 
and Llewellyn B. Duke for Texas; by Mr. Seth T. 
Cole for New York; by Messrs. George Couper Gibbs 
and Edgar G. Hamilton for Florida; by Mr. Edward 
©. Proctor for Massachusetts, and submitted by 
Messrs. Harrison Tweed, Timothy N. Pfeiffer, Walter 
E. Hope and George W. Jaques for Wilks. 


Liability—Sovereign Immunity From Suit—Status 
of Government Corporations 

The Reconstruction Finance Corporation is made sub- 

ject to suit to enforce liability against it, and by implica- 

tion, in the light of Congressional policy to make its cor- 

porate creatures amenable to suit, the Regional Agricul- 





tower e~ 


2a a NRE ll 


eS ee 





Pa ER 








5 a nal SE 





320 AMERICAN BAR ASSOCIATION JOURNAL 





tural Credit Corporations created by the Reconstruction 
Finance Corporation are also subject to suit. 

The enforceable liability of the latter embraces claims 
arising in both contract and tort. 

Keifer and Keifer v. Reconstruction Finance 
Corp. et. al., 83 Adv. Op. 512; 59 Sup. Ct. Rep. 516. 

This case involved a question as to whether the 
Regional Agricultural Credit Corporation of Sioux 
City, Iowa (hereinafter called “Regional”), is immune 
from suit, in the circumstances involved. 

Regional is a creation of Reconstruction Finance 
Corporation (hereinafter referred to as “Reconstruc- 
tion”), acting under powers conferred on it by Con- 
gress to create regional agricultural credit corporations 
in any of the twelve federal land-bank districts. Each 
was to have a paid up capital of not less than $3,000,- 
000 to be subscribed by Reconstruction, was to be man- 
aged by appointees of Reconstruction, and was empow- 
ered to make loans to farmers and stockmen for 
agricultural purposes or for raising and marketing live- 
stock. Regional entered into certain cattle-feeding 
contracts under which it undertook to feed and water 
livestock. Failure, through negligence, to provide 
proper care for cattle delivered to it under this agree- 
ment, with resultant damage to the livestock, led to 
suit against Reconstruction and Regional. Both de- 
fendants demurred on several grounds, but the chal- 
lenge to jurisdiction alone survived for review by the 
Supreme Court. The District Court dismissed the 
suit, and the Circuit Court of Appeals affirmed, holding 
for Reconstruction because its control of Regional had 
passed to Farm Credit Administration by Executive 
Order prior to the alleged cause of action, and holding 
for Regional because it thought the latter immune from 
suit. 

On certiorari the judgment was reversed by the 
Supreme Court, in an opinion by Mr. Justice Franx- 
FURTER. The opinion points out that the starting point 
of inquiry is the immunity of the Government itself, 
which is written into the Eleventh Amendment as to 
the states, and derived by implication as to the United 
States. Because of the privileged position which such 
immunity confers, its appropriate limitation is noted 
and it is pointed out that the Government does not 
become the conduit of its immunity to its instrumen- 
talities merely because they do its work. 

After observing that immunity may be withheld or 
conferred and that no particular form of words is 
required to accomplish this, attention is directed to the 
policy which Congress has followed generally as to such 
immunity. The general practice of imposing responsi- 
bility on its corporate agencies is emphasized. With 
reference to this, Mr. Justice FRANKFURTER says: 

“Because of the advantages enjoyed by the corporate 
device compared with conventional executive agencies, the 
exigencies of war and the enlarged scope of government 
in economic affairs have greatly extended the use of inde- 
pendent corporate facilities for governmental ends. In 
spawning these corporations during the past two decades, 
Congress has uniformly included amenability to law. Con- 
gress has provided for not less than forty of such corpora- 
tions discharging governmental functions, and without 
exception the authority to-sue-and-be-sued was included. 
Such a firm practice is partly an indication of the present 
climate of opinion which has brought governmental im- 
munity from suit into disfavor, partly it reveals a definite 
attitude on the part of Congress which should be given 
hospitable scope. It is noteworthy that the oldest surviv- 
ing government corporation—the Smithsonian Institution 
—has several times been in the law courts, even in the 
absence of explicit authority and although the general 


feeling regarding governmental immunity was very differ- 
ent in 1846 from what it has become in our own day... 
“Only two instances have been brought to the Court’s 
attention in which Congress has not explicitly rendered 
its recent corporate creations amenable to suit. These are 
the Regionals and the Federal Savings and Loan Associa- 
tions. 48 Stat. 128, 132-134. It is significant that neither 
of these classes of corporations was the direct emanation 
of Congress or the offspring of a general incorporation 
law under Congressional authority. . . Each was to come 
into being through an organ that had theretofore been 
created by Congress. We put the Federal Savings and 
Loan Associations to one side, because they are not now 
before the Court. But the circumstances attending the 
origination of Regional make it manifest that it was within 
the considerations that have uniformly led Congress to 
make its immediate corporate creatures subject to suit. The 
genesis, functions, and affiliations of Regional all negative 
the assumption that in its operations it was to be without 
the law.” 
With this background thus elaborated, it is observed 
that Reconstruction, the parent of Regional, is given 
authority to sue and be sued, and that— 


“Congress naturally assumed that the general corpo- 
rate powers to which it had given particularity in the 
original statute establishing Reconstruction would flow 
automatically to the Regionals from the source of their 
being. . . 

“Congress had a right to assume that the character- 
istic energies for corporate enterprise with which a few 
months previously it had endowed Reconstruction would 
now radiate through Reconstruction to Regional. 

“To give Regional an immunity denied to more than 
two score corporations, each designed for a purpose of 
government not relevantly different from that which oc- 
casioned the creation of Regional, is to impute to Congress 
a desire for incoherence in a body of affiliated enactments 
and for drastic legal differentiation where policy justifies 
none. A fair judgment of the statute in its entire setting 
relieves us from making such an imputation of caprice. 

“The legal position of Regional is, therefore, the 
same as though Congress had expressly empowered it ‘to 
sue and be sued,’” 

Attention is then turned to the question as to the 
scope of liability. Regional contended that, in any 
event, Congress has not subjected it to suit “in tort,” 
and assumed that the present action was not on a con- 
tract, express or implied, and therefore beyond the 
purview of “to sue and be sued.” But the Court 
rejected the premise as not valid, and dismissed the 
conclusion as a non sequitur. 

After citing statutes restricting government lia- 
bility to contractual liability as evidencing the aware- 
ness of Congress to the problem, the conclusion is 
reached that no limitation restricting liability to con- 
tractual obligations was intended here. Mr. Justice 
FRANKFURTER says: 


“In the light of these statutes it ought not to be 
assumed that when Congress consented ‘to suit’ without 
qualification, the effect is the same as though it had writ- 
ten ‘in suits on contract, express or implied, in cases not 
sounditig in torts.’ No such distinction was made by Con- 
gress, and no such interpolation into statutes has been 
made in cases affecting government corporations incor- 
porated under state law or that of the District of Colum- 
bia. There is equally no warrant for importing such a 
distinction here. To do so would make application of a 
steadily growing policy of governmental liability contin- 
gent upon irrelevant procedural factors. These, in our law, 
are still deeply rooted in historical accidents to which the 
expanding conceptions of public morality regarding gov- 
ernmental responsibility should not be subordinated.” 

The case was argued for petitioner by Mr. Ernest 
B. Perry, and for respondents by Mr. Peyton R. 
Evans. 
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National Labor Relations Act—Status of Employees 
Striking After Discharge for Calling a 
Sit-Down Strike 

Discharge of employees for engaging in a sit-down 
strike is a lawful exercise of the employer’s right of dis- 
charge, as the provisions of the National Labor Relations 
Act against discharge for purposes of intimidation or 
coercion of employees in the exercise of rights secured to 
them by the Act do not restrict the employer’s right to dis- 
charge employees for cause. 

Employees discharged for engaging in a sit-down 
strike and retaining possession of the employer’s buildings, 
in defiance of the injunction order of a court of competent 
jurisdiction, lose their status as employees, and the Na- 
tional Labor Relations Board is without power to order 
the employer to reinstate them with back pay. 

National Labor Relations Board v. Fansteel 
Metallurgical Corp., 83 Adv. Op. 469; 59 Sup. Ct. 
Rep. 490. 

The principal question considered in this case was 
the validity an order of the National Labor Rela- 
tions Board requiring an employer to reinstate, with 
back pay, employees discharged for seizing the em- 
ployer’s property in a “sit-down strike.” 

’ The Board had found that the respondent corpora- 
tion at its plant at North Chicago, Illinois, had en- 
gaged in certain unfair labor practices condemned by 
the National Labor Relations Act, including campaign- 
ing for a company union, isolation of the union presi- 
dent from other workers, anti-union statements and 
employment of a labor spy. Matters came to a head 
on February 17th, 1937, when the union affiliated with 
the Amalgamated Association of Iron, Steel and Tin 
Workers of North America, established its majority 
representation of an appropriate bargaining unit in the 
respondent’s plant. 

On that date a committee of the union met with 
the respondent’s superintendent, who refused to bar- 
gain as to rates of pay, hours and conditions of employ- 
ment, on the ground that it would not deal with an 
“outside” union. Thereupon, the union committee 
decided to carry out a “sit-down strike,” and two of 
the employer’s “key” buildings were occupied by some 
95 of the employees. About 6 P. M. that day the su- 
perintendent accompanied by police officials and the 
corporation’s counsel went to the buildings and de- 
manded that the men leave. Upon their refusal, 
respondent’s counsel “announced in loud tones that all 
of the men in the plant were discharged for the seizure 
and retention of the buildings.” The men continued 
in occupation of the buildings until February 9th, 1937, 
during which time fellow members supplied them with 
food, blankets, stoves, cigarettes and other provisions. 
On February 18th, respondent obtained from the state 
court an order of injunction requiring the men to give 
up the premises. They refused, and next day a war- 
rant of attachment for contempt was served. Upon 
the men’s refusal to submit a battle ensued, and the 
men successfully resisted the sheriff’s attempt to evict 
them. Later, after failure of mediation efforts, the 
sheriff with an increased force ousted the strikers on 
February 26th and arrested them. Most of them were 
later fined and jailed for violating the injunction. 

The respondent then undertook to resume opera- 
tions, and by March 12th the restaffing was about com- 
plete and a number of the strikers were re-employed. 
The union on March 3rd and 5th requested meetings 
with the respondent to consider recognition of the 


union for collective bargaining; but the requests were 
refused. 

Early in April another organization, the Rare 
Metal Workers of America, Local No. 1, was orga- 
nized among the respondent’s employees and at a meet- 
ing April 15th, attended by about 200 employees, it 
was voted 185 to 15 to form an “independent” union. 
Later officers were elected for the new union. The 
Board found that the new union was the result of the 
respondent’s “anti-union campaign,” and that it had 
dominated it and interfered with its functioning. 

The Board, on the findings, issued an order direct- 
ing the respondent to desist from interfering with the 
employees in exercise of their right to self-organization 
and to bargain collectively, from dominating or inter- 
fering with the functioning of the new union or any 
other union, and from refusing to bargain collectively 
with the old union as the employees’ exclusive bargain- 
ing agent. It also ordered collective bargaining with 
the old union, and an offer to employ the sit-down 
strikers and thereafter their immediate and full rein- 
statement to their former positions, with dismissal, if 
necessary, of men hired in the meantime; and with- 
drawal of recognition from the new union and com- 
plete disestablishment of that organization. 

On the respondent’s petition, the Circuit Court of 
Appeals set aside the Board’s order. On certiorari, 
the Supreme Court modified the judgment in certain 
particulars, and affirmed the judgment as modified. 
Mr. Cuier Justice Hucues delivered the opinion of 
the Court. 

The first question considered was quickly disposed 
of, and the Court sustained the charges of unfair labor 
practices on the part of the employer, for the reason 
that the findings of the Board in that behalf were sup- 
ported by substantial evidence. 

Next discussed were the questions whether there 
had been a discharge of the men on February 17th and 
what was the cause of the discharge. The Board ap- 
parently conceded that the discharge was proved. 

That the discharge was because of the illegal oc- 
cupation was found to be without basis for dispute. 
With reference to this, the opinion states : 

“Nor is there any basis for dispute as to the cause 
of the discharge. Representatives of respondent demanded 
that the men leave and on their refusal announced that they 
were discharged ‘for the seizure and retention of the build- 
ings.” The fact that it was a general announcement ap- 
plicable to all the men in the plant who thus refused to 
leave does not detract from the effect of the discharge 
either in fact or in law. 

“Nor is it questioned that the seizure and retention 
of respondent’s property were unlawful. It was a high- 
handed proceeding without shadow of legal right. It be- 
came the subject of denunciation by the state court under 
the state law, resulting in fines and jail sentences for 
defiance of the court’s order to vacate and in a final decree 
for respondent as the complainant in the injunction suit. 

“This conduct on the part of the employees manifestly 
gave good cause for their discharge unless the National 
Labor Relations Act abrogates the right of the employer 
to refuse to retain in his employ those who illegally take 
and hold possession of his property.” 

The crucial issue of the case was then considered. 
It pertained to the authority of the Board to require 
reinstatement of the sit-down strikers. The Board con- 
tended: (1) that the unfair labor practices led to the 
strike, and thus supplied the ground for reinstatement ; 
(2) that under the Act employees who go on strike 
because of unfair labor practices retain their status as 
employees, notwithstanding their discharge for illegal 
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conduct; and (3) that reinstatement was properly 
ordered to “effectuate the policies of the Act.” 

All of these contentions of the Board were rejected 
by the Court. As to the first contention, the Court 
points out that the Act provided a remedy for the 
unfair labor practices, and that though the respondent’s 
conduct was reprehensible, it was not thereby deprived 
of its right to possession of its property. The discus- 
sion on this important aspect of the case is as follows: 


“For the unfair labor practices of respondent the Act 
provided a remedy. Interference in the summer and fall of 
1936 with the right of self-organization could at once 
have been the subject of complaint to the Board. The 
same remedy was available to the employees when col- 
lective bargaining was refused on February 17, 1937. But 
reprehensible as was that conduct of the respondent, there 
is no ground for saying that it made respondent an outlaw 
or deprived it of its legal rights to the possession and pro- 
tection of its property. The employees had the right to 
strike but they had no license to commit acts of violence 
or to seize their employer’s plant. We may put on one 
side the contested questions as to the circumstances and 
extent of injury to the plant and its contents in the efforts 
of the men to resist eviction. The seizure and holding of 
the buildings was itself a wrong apart from any acts of 
sabotage. But in its legal aspect the ousting of the owner 
from lawful possession is not essentially different from 
an assault upon the officers of an employing company, or 
the seizure and conversion of its goods, or the despoiling 
of its property or other unlawful acts in order to force 
compliance with demands. To justify such conduct because 
of the existence of a labor dispute or of an unfair labor 
practice would be to put a premium on resort to force in- 
stead of legal remedies and to subvert the principles of 
law and order which lie at the foundations of society. 

“As respondent’s unfair labor practices afforded no 
excuse for the seizure and holding of its buildings, re- 
spondent had its normal rights of redress. Those rights, 
in their most obvious scope, included the right to discharge 
the wrongdoers from its employ. To say that respondent 
could resort to the state court to recover damages or to 
procure punishment, but was powerless to discharge those 
responsible for the unlawful seizure would be to create 
an anomalous distinction for which there is no warrant 
unless it can be found in the terms of the National Labor 
Relations Act.” 

In approaching the second of these contentions of 
the Board, the opinion in N. L. R. B. v. Jones & Laugh- 
lin Steel Corp., 301 U. S. 1, is cited, wherein the 
Court remarked that the Act does not interfere with the 
normal exercise of the employer’s right to select em- 
ployees or discharge them, but the employer may not, 
under cover of that right, intimidate or coerce em- 
ployees as to self-organization ; and that the Board may 
not make its authority a pretext for interference with 
the right of discharge for reasons other than coercion 
or intimidation. 

Upon this construction of the Act the Court 
reasons that the definition of “employee” in Sec. 2(3) 
did not operate to preserve the employee’s status in the 
circumstances. The terms of that statutory definition 
and its inapplicability here are discussed as follows in 
the opinion: 

“Tt is apparent under that construction of the Act that 
had there been no strike, and employees had been guilty 
of unlawful conduct in seizing or committing depredations 
upon the property of their employer, that conduct would 
have been good reason for discharge, as discharge on that 
ground would not be for the purpose of intimidating or 
coercing employees with respect to their right of self- 
organization or representation, or because of any lawful 


union activity, but would rest upon an independent and 
adequate basis. 

“But the Board, in exercising its authority under Sec- 
tion 10(c) to reinstate ‘employees, insists that here the 
status of the employees was continued, despite discharge 
for unlawful conduct, by virtue of the definition of the 
term ‘employee’ in Section 2(3). By that definition the 
term includes ‘any individual whose work has ceased as 
a consequence of, or in connection with, any current labor 
dispute or because of any unfair labor practice, and who 
has not obtained any other regular and substantially equiv- 
alent employment. . .’ 

“We think that the argument misconstrues the stat- 
ute. We are unable to conclude that Congress intended 
to compel employers to retain persons in their employ 
regardless of their unlawful conduct,—to invest those who 
go on strike with an immunity from discharge for acts 
of trespass or violence against the employer’s property, 
which they would not have enjoyed had they remained 
at work. Apart from the question of the constitutional 
validity of an enactment of that sort, it is enough to say 
that such a legislative intention should be found in some 
definite and unmistakable expression. We find no such 
expression in the cited provision. 

“We think that the true purpose of Congress is rea- 
sonably clear. Congress was intent upon the protection 
of the right of employees to self-organization and to the 
selection of representatives of their own choosing for col- 
lective bargaining without restraint or coercion. . . To 
assure that protection, the employer is not permitted to 
discharge his employees because of union activity or agi- 
tation for collective bargaining. . . The conduct thus pro- 
tected is lawful conduct. Congress also recognized the 
right to strike,—that the employees could lawfully cease 
work at their own volition because of the failure of the 
employer to meet their demands. Section 13 provides 
that nothing in the Act ‘shall be construed so as to inter- 
fere with or impede or diminish in any way the right to 
strike.’ But this recognition of ‘the right to strike’ plainly 
contemplates a lawful strike —the exercise of the unques- 
tioned right to quit work. As we said in National Labor 
Relations Board v. Mackay Radio & Telegraph Company, 
304 U. S. 333, 347, ‘if men strike in connection with a 
current labor dispute their action is not to be construed 
aS a renunciation of the employment relation and they 
remain employees for the remedial purposes specified in 
the Act.’ There is thus abundant opportunity for the 
operation of Section 2(3) without construing it as coun- 
tenancing lawlessness or as intended to support employees 
in acts of violence against the employer’s property by 
making it impossible for the employer to terminate the 
relation upon that independent ground. 

“Here the strike was illegal in its inception and prose- 
cution. As the Board found, it was initiated by the decision 
of the Union committee ‘to take over and hold two of the 
respondent’s “key” buildings.” It was pursuant to that 
decision that the men occupied the buildings and the work 
stopped. This was not the exercise of ‘the right to strike’ 
to which the Act referred. It was not a mere quitting of 
work and statement of grievances in the exercise of pres- 
sure recognized as lawful. It was an illegal seizure of the 
buildings in order to prevent their use by the employer 
in a lawful manner and thus by acts of force and violence 
to compel the employer to submit. When the employees 
resorted to that sort of compulsion they took a position 
outside the protection of the statute and accepted the risk 
of the termination of their employment upon grounds aside 
from the exercise of the legal rights which the statute 
was designed to conserve.” 

As to the Board’s contention that the reinstate- 
ment provision of the order was valid, whether the 
strikers continued to be employees or not, because such 
provision would “effectuate the policies of the Act,” the 
Court took the view that such action, on the contrary, 
would tend to defeat those policies. First calling at- 
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tention to the ruling in Consolidated Edison Co. v. 
N. L. R. B., that the Board is without power to make 
punitive orders, Mr. Cuier Justice HucGnes added: 

“We repeat that the fundamental policy of the Act is 
to safeguard the rights of self-organization and collective 
bargaining, and thus by the promotion of industrial peace 
to remove obstructions to the free flow of commerce as 
defined in the Act. There is not a line in the statute to 
warrant the conclusion that it is any part of the policies 
of the Act to encourage employees to resort to force and 
violence in defiance of the law of the land. On the con- 
trary, the purpose of the Act is to promote peaceful settle- 
ments of disputes by providing legal remedies for the 
invasion of the employees’ rights. Elections may be or- 
dered to decide what representatives are desired by the 
majority of employees in appropriate units as determined 
by the Board secure the prevention of unfair labor 
practices by employers, complaints may be filed and heard 
and orders made. The affirmative action that is author- 
ized is to make these remedies effective in the redress of 
the employees’ rights, to assure them self-organization and 
freedom in representation, not to license them to commit 
tortious acts or to protect them from the appropriate con- 
lawful conduct. We are of the opinion that 
the reinstatement or reemployment of em- 
ployees guilty the acts which the Board finds to have 
been committed in this instance would not only not ef- 
fectuate any policy of the Act but would directly tend to 


r 
make abortive its plan for peaceable procedure.” 


sequences of ul 
to provide for 


Question was also raised as to the power to rein- 
state men who, while not actually in occupation of the 
buildings, had aided and abetted the occupants by de- 
livering them supplies, in full knowledge of the state 
court’s injunction. These, the Court found to be in 
no better case than the sit-down strikers themselves, 
and the Board’s order as to them also was found invalid. 
So also, the order was found defective as to nine men 
ordered to be reinstated, for failure of the Board to 
make specific findings. 

As to whether the new union or the old union 
recognition as bargaining agent, the 
Court stated that this could be settled by further pro- 
ceedings before the Board, or by an election. Conse- 
quently, the Court declined to sustain that part of the 
order which required recognition of the old union, but 
sustained the order so far as it condemned recogni- 
tion of the new union, leaving to further proceedings 
decision as to whether it is the choice of a majority 
of employees in the appropriate unit. 

Mr. Justice FRANKFURTER took no part in the 
decision of this case. 

Mr. Justice SToNE concurred in the opinion as 
to the Board’s lack of authority to require reinstate- 
discharged February 17th, resting his 
decision on the construction of Sec. 2(3) and Sec. 
10(c) of the Act. But he thought that those who had 
abetted the sit-down strike retained their status under 
Sec. 2(3), since they were not discharged, and that 
as to them the Board had power to require reinstate- 
ment. 

Mr. Justice Reep dissented in part, and in this 
dissent Mr. Justice BLack concurred. 

In this opinion, it is urged that the provisions of 
Sec. 2(3) were inserted to assure that striking em- 
ployees should not be removed from protection of the 
Act, and that the decision of the majority defeats that 
Congressional purpose. 

In elaboration of this position Mr. Justice Reep 
Says, in part: 

“As now cot 


‘ 


discharge at iket 


was entitled t 


ment of men 


trued by the Court, the employer may 
with or without cause, so long as 


the discharge is not used to interfere with self-organiza- 
tion or collective bargaining. Friction easily engendered by 
labor strife may readily give rise to conduct, from nose- 
thumbing to sabotage, which will give fair occasion for 
discharge on grounds other than those prohibited by the 
Labor Act. 

“The Congress sought by clear language to eliminate 
this prolific source of ill feeling by the provision just 
quoted which should be interpreted in accordance with its 
language as continuing the eligibility of a striker for 
reinstatement, regardless of conduct by the striker or 
action by the employer. The constitutional problem in- 
volved in such a conclusion is not different from the one 
involved in compelling an employer to reinstate an em 
ployee, discharged for union activity. There is here no 
protection for unlawful activity. Every punishment which 
compelled obedience to law still remains in the hands of 
the peace officers. It is only that the act of ceasing work 
in a current labor dispute involving unfair labor practices 
suspends for a period, not now necessary to determine, the 
right of an employer to terminate the relation. The inter- 
ference with the normal exercise of the right to discharge 
extends only to the necessity of protecting the relationship 
in industrial strife.” 

The case was argued by Mr. Charles Fahy for 
the N. L. R. B., and by Mr. Max Swiren for the re 
spondent. 

National Labor Relations Act—Duty of Employer 
to Bargain Collectively—Powers of Board 


Under the National Labor Relations Act the duty to 
bargain collectively is imposed on the employer but not 
on the employees. The employer’s duty in that behalf 
does not compel him to seek out his employees or request 
their participation in negotiations for collective bargaining, 
and the employer may ignore proposals for such bargain- 
ing which come from third persons not purporting to act 
with the authority of the employees. 

A finding of the National Labor Relations Board that 
the employer refused to bargain collectively with his em- 
ployees will not be sustained where it is not supported by 
substantial evidence. 


N. L. R. B. v. Columbian Enameling and Stamp- 
ing Co., Inc., 83 Adv. Op. 480; 59 Sup. Ct. Rep. 501. 

In this opinion the Court considered the validity 
of an order of the National Labor Relations Board of 
February 14, 1936, which directed the respondent em- 
ployer to discharge certain employees not in its em- 
ployment on July 22, 1935, and to fill the vacancies, by 
reinstatement of employees who were employed on that 
date and who had not thereafter obtained equivalent 
employment elsewhere. The order also directed the 
employer to desist from refusal to bargain collectively 
with the Enameling and Stamping Mill Employees 
Union No. 19694 as the employees’ exclusive bargain- 
ing agent. 

The validity of the order depended upon whether 
there was substantial evidence of a refusal on the part 
of the employer to bargain collectively. The Circuit 
Court of Appeals denied the Board’s petition for a 
decree enforcing the order upon the ground that, as the 
employees had struck before the enactment of the Na- 
tional Labor Relations Act in violation of their con- 
tract not to strike and to submit differences to arbi- 
tration, they failed to retain their status as employees 
under Sec. 2(3) of the Act. 

On certiorari, this was affirmed by the Supreme 
Court in an opinion by Mr. Justice Stone, upon the 
ground that there was no substantial evidence that the 
respondent was aware that the union desired to bar- 
gain collectively and that there was no substantial sup- 
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port in the evidence for the Board’s conclusion that 
the employer had refused to bargain collectively. 

The opinion reviews the controversy at length. 
It appears that the respondent was engaged in the 
manufacture, at Terre Haute, Indiana, of metal uten- 
sils and other products. In July, 1934, it made a writ- 
ten contract with the Union for one year, terminable 
on thirty days’ notice. The contract provided that 
there shall be no discrimination on account of union 
membership or non-membership. It also provided for 
arbitration of disputes arising under the contract, and 
that there should be no stoppage of work by either 
party pending decision of the arbitration committee. 

A dispute arose over the employees’ demand for 
a closed shop and this culminated in a strike on March 
23, 1935. The company denied that the closed shop 
issue was arbitrable under the contract. The strike 
continued and was in effect July 5, 1935, when the 
National Labor Relations Act was approved, and con- 
tinued until July 23rd when the company resumed op- 
erations. 

On July 23rd two labor conciliators from the De- 
partment of Labor appeared and the respondent’s 
president at first agreed to meet the conciliators with 
the Scale Committee, but several days later refused 
to meet with them or with the committee. Later the 
respondent received but failed to answer the union’s 
letters of September 20th and October 11th asking for 
a meeting to settle the controversy. The Board con- 
cluded that the union represented a majority of the re- 
spondent’s employees, that it sought to bargain with 
the respondent, that the latter refused to bargain and 
that this constituted an unfair labor practice in viola- 
tion of Sec. 8(5) of the Act. It thereupon issued the 
challenged order. 

Upon a review of the record the Supreme Court 
found that there was no refusal to bargain on July 23, 
1935, though it recognized that there had been such a 
refusal later, in September. 

Before considering the critical question regarding 
the Board’s finding of refusal to bargain on July 23rd, 
Mr. Justice Stone describes the duty imposed on the 
employer in this respect. In this connection he points 
out that the employer is not compelled to seek out his 
employees for bargaining purposes and may ignore the 
proposals of third parties who do not purport to act 
with the employees’ authority. As to this, the opinion 
states: 

“While the Act thus makes it the employer’s duty to 
bargain with his employees, and failure to perform that 
duty entails serious consequences to him, it imposes no 
like duty on his employees. Since there must be at least 
two parties to a bargain and to any negotiations for a 
bargain, it follows that there can be no breach of the 
statutory duty by the employer—when he has not refused 
to receive communications from his employees—without 
some indication given to him by them or their representa- 
tives of their desire or willingness to bargain. In the 
normal course of transactions between them, willingness 
of the employees is evidenced by their request, invitation, 
or expressed desire to bargain, communicated to their 
employer. 

“However desirable may be the exhibition by the 
employer of a tolerant and conciliatory spirit in the settle- 
ment of labor disputes, we think it plain that the statute 
does not compel him to seek out his employees or request 
their participation in negotiations for purposes of collective 
bargaining, and that he may ignore or reject proposals for 
such bargaining which come from third persons not pur- 
porting to act with authority of his employees, without 
violation of law and without suffering the drastic conse- 
quences which violation may entail. To put the employer 


in default here the employees must at least have signified 
to respondent their desire to negotiate. Measured by this 
test the Board’s conclusion that respondent refused to bar- 
gain with the Union is without support, for the reason 
that there is no evidence that the Union gave to the 
employer, through the conciliators or otherwise, any indi- 
cation of its willingness to bargain or that respondent knew 
that they represented the Union. The employer cannot, 
under the statute, be charged with refusal of that which 
is not proffered.” 

The events of July 23, 1935, are described in the 
opinion. A consideration of them led to the follow- 
ing conclusion: 


“This testimony, on which the Board relies to sup- 
port its finding, shows on its face that there was no indica- 
tion until sometime later than July 23rd of any unwilling- 
ness on the part of respondent’s president to meet the 
Union. Furthermore, it contains no hint that the Union 
at any time after July 5th and before September com- 
municated to respondent its willingness to bargain, or that 
the conciliators, in asking a meeting and discussing the 
matter with respondent’s president, purported to speak 
for the Union. The testimony is consistent throughout 
with the inference, and indeed supports it, that the con- 
ciliators, so far as known to respondent, appeared in their 
official role as mediators to compose the long-standing 
dispute between respondent and its employees; that the 
employer first consented in advance to attend a meeting, 
and later withdrew its consent when they had failed for 
some days to arrange a meeting. Whether in the mean- 
time the Scale Committee or any other representative of 
the Union was in fact willing to attend a meeting does 
not appear.” 

In view of the testimony the Court was of the 
opinion that the Board’s finding of refusal to bargain 
collectively on July 23rd was without support of any 
substantial evidence. 

Mr. Justice Brack delivered a dissenting opin- 
ion in which Mr. Justice Reep concurred. This opin- 
ion emphasizes the statutory requirement that the 
Board’s findings of fact shall be conclusive, if supported 
by evidence. A review of the record led the dissent- 
ing Justices to the conclusion that the Board’s finding 
of refusal to bargain collectively on July 23rd was duly 
proved. Their views on this question are indicated 
in the following portion of the dissenting opinion: 


“To conclude that the company—through its presi- 
dent—was unaware the conciliators were acting at the 
instance of the Union, and, therefore, is not to be held 
responsible for its flat refusal to meet with its employees, 
is both to ignore the record and to shut our eyes to the 
realities of the conditions of modern industry and indus- 
trial strife. The atmosphere of a strike between an em- 
ployer and employees with whom the employer is familiar 
does not evoke, and should not require, punctilious observ- 
ance of legalistic formalities and social exactness in dis- 
cussions relative to the settlement of the strike. It is 
difficult to imagine that—during several hours of con- 
versation between the conciliators and the company’s presi- 
dent concerning a future meeting of Union and company— 
the conciliators refrained from reference to the Union’s 
request that the conciliators arrange such a future meet- 
ing. In a realistic view, the company’s statement of July 
23 to the conciliators, that it would meet with them and 
the Union, clearly indicated the company’s acceptance of 
the fact that the conciliators were appearing for the Union. 
The company’s declaration to the conciliators, several days 
later, that it would not meet with the Union or the con- 
ciliators, equally represents the company’s recognition and 
acceptance of the fact that the conciliators were a means 
of dealing with the Union.” 

Mr. Justice FRANKFURTER took no part in the 
decision. 

The case was argued by Mr. Robert B. Watts for 
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the N. L. R. B., by Mr. Earl F. Reed for the respon- 
dent Columbian Enameling and Stamping Co., and by 
Mr. Paul R. Shafer for respondent Harry Hiatt et al. 


National Labor Relations Board—Status of Em- 
ployees Striking After Discharge for 
Breach of Contract 

Under the National Labor Relations Act the right of 
the employer to discharge employees for cause is not de- 
stroyed by the limitation thereon which prohibits discharge 
of employees as a means of intimidation or coercion of 
them in the exercise of their rights under the Act. 

Where an employer has discharged employees because 
of their repudiation of an agreement made by collective 
bargaining, and the employees thereupon call a strike, they 
lose their status as employees under §3(3) of the Act, and 
refusal of the employer to rehire them is no violation of 
the Act which the Board is empowered to correct by an 
order to rehire. 


J 


National Labor Relations Board v. The Sands 
Mfg. Co., 83 Adv. Op. 488; 59 Sup. Ct. Rep. 508. 


This case involved the validity of an order of the 
National Labor Relations Board against the respon- 
dent predicated upon findings that the latter in its 
business of the manufacture of water heaters had en- 
gaged in unfair labor practices in violation of Sections 
8(1), (3) and (5) of the National Labor Relations 
Act. The order directed the Company to cease and 
desist from such violations and to reinstate former 


employees with back pay. 

In the Spring of 1934, the Mechanical Education 
Society of America (hereinafter called MESA) was 
joined by most of respondent’s employees. It is an 
independent labor organization. The respondent did 
not oppose the organization, but met with the shop 
committee to discuss grievances and working condi- 
tions. An agreement was made under which all con- 
troversies between the employer and employees were 
settled by a conference between the shop committee and 
company officials 

In May, 1935, wage increases were demanded and 
refused and a strike was called, but negotiations went 
on. Subsequently, differences were adjusted, except 
that the company was unwilling to reinstate certain al- 
leged incompetents. The union insisted on their rein- 
statement with a hearing to be held later as to these 
men by the management and shop committee. 

On resumption of the work, the Company did not 
let these men return and another strike was called. 
Later a draft of contract was submitted by the Shop 
Committee to the management. The latter demanded 
certain changes to which the committee agreed and 
tiie draft was executed and became a contract June 
15, 1935. Its term extended to March 1, 1936. There- 
upon the men returned to work. The contract pro- 
vided that the company would recognize the shop com- 
mittee as the representative of the employees for col- 
lective bargaining; that there would be no discharges 
without a hearing; that certain men would be dis- 
charged and not rehired; that notice of lay-offs due to 
shortage of work were to be posted; and that new 
employees might join any union they chose. The con- 
tract also covered wages and hours of work, and pro- 
vided for 48 hours for settlement in the event of mis- 
understandings. Seniority provisions, discussed later, 
were also inserted in the contract. 

Previously the company, in contemplation of ob- 
taining a government order in 1934, had obtained the 
union’s agreement that no labor trouble would inter- 


fere with the performance of the contract. It was 
agreed that the new men engaged for the contract 
would be laid off first and the old men remain when 
the government order was finished. The plant was 
divided into departments in which different wage 
scales prevailed. The foreman and older men were 
paid higher wages than the new men in the respective 
departments. The company had followed a practice 
of shifting the old men to other departments in slack 
periods and had kept them at their regular pay. When 
negotiations were in progress for the contract of June 
15, 1935, the company insisted upon discontinuing this 
transfer practice and upon limiting seniority to the re- 
spective departments. The company claimed that the 
old practice was inefficient, but the Board found the 
company disapproved it because it resulted in paying 
higher wages than would be the case on hiring or re- 
taining new men. However, before the execution of 
the contract and at the employer’s insistence the Com- 
mittee’s draft was altered to read as follows—with the 
alterations demanded by the management in italics : 

“(5) That when employees are laid off, seniority 
rights shall rule, and by departments. 

“(6) That when one department is shut down, men 
from this department will not be transferred or work in 
other departments until all old men only within that de- 
partment, who were laid off, have been called back. 

“(7) That all new employees be laid off before any 
old employees, in order to guarantee if possible at least 
one week’s full time before the working week is reduced 
to three days.” 

By August a part time basis of operation went 
into effect in some departments. The management 
wanted to increase the working force in the machine 
shop and hire new men in this key department, while 
cutting down in other departments, The shop commit- 
tee argued that under the contract the company could 
not hire new men while old men were laid off. This 
position the company contended violated Article 5 of 
the contract. Inability to agree was followed by clos- 
ing the plant on August 21st. On August 26th and 
27th the company negotiated with the International 
Association of Machinists, an affiliate of the American 
Federation of Labor, and made a contract with it on 
August 3lst. It recruited new labor, rehired some 
of the Mesa members at lower wages and resumed pro 
duction on September 3rd. On September 4th mesa 
demanded a conference. This was refused by the com- 
pany on the ground that the men had been discharged. 

The Board on complaint and after hearing held 
that the company had violated Section 8(5) of the Act 
by refusal to bargain collectively, and had violated Sec- 
tion 8(3) by discriminating in the hire and tenure of 
employment, and had violated Section 8(1) by inter 
fering with the right of self-organization. The Cir- 
cuit Court of Appeals disagreed with the Board’s con- 
clusions and the Supreme Court, on certiorari, affirmed 
the ruling of the Court of Appeals. 

The Board argued that there had been a lock-out 
because of membership in the Mesa, but the Court 
states that there is no support in the evidence for this 
conclusion and that it is contrary to the entire and un- 
contradicted evidence in the record. 

As to the Board’s contention that there was a vio- 
lation of the obligation to bargain collectively, the 
Court assumes that this obligation embraces the duty 
to bargain collectively for purposes of changing an 
existing contract. It states, however, that the contract 
was not ambiguous as to departmental seniority. Em- 
phasizing that the men had repudiated their agree- 
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ment and had refused to permit the company to oper- 
ate in accordance with the agreement, and that the 
respondent rightly understood that the men were irre- 
vocably committed not to work in accordance with their 
contract, the Court concludes that the shop committee 
ceased to be in position to bargain collectively for the 
employees on September 4th. Dealing with this aspect 
of the case, Mr. Justice Roperts says: 

“We come then to consider the situation of the re- 
spondent in August, 1935. The Board has found that it 
desired to operate its machine shop in accordance with 
its honest understanding of the contract. Its motive, 
whether efficiency or economy, was proper. It had stated 
its views to the committee. The committee was adamant; 
its stand was that the company could close its entire plant 
if it chose, but it could not operate the machine shop 
in accordance with the provisions of the contract. If it 
attempted the latter alternative a strike was inevitable. 
The Board found that it was inconceivable that the em- 
ployes would have accepted the company’s construction 
of the contract even if they had been threatened with 
discharge at the time. It is evident that the respondent 
realized that it had no alternative but to operate the plant 
in the way the men dictated, in the teeth of the agree- 
ment, or keep it closed entirely, or have a strike. When 
the representatives of the two parties separated on August 
21, no further negotiations were pending, each had re- 
jected the other’s proposals, and there were no arrange- 
ments for a further meeting. On the following days the 
factory was closed. 

“The Board finds that, in this situation, the respond- 
ent was under an obligation to send for the shop commit- 
tee and again to reason with its members or to wait until 
the situation became such that it could operate its whole 
plant without antagonizing the employes’ views with re- 
spect to departmental seniority. We think it was under 
no obligation to do any of these things. There is no sug- 
gestion that there was a refusal to bargain on August 
2lst. There could be, therefore, no duty on either side 
to enter into further negotiations for collective bargaining 
in the absence of a request therefor by the employes. No 
such request was made prior to September 4th. Respond- 
ent rightly understood that the men were irrevocably com- 
mitted not to work in accordance with their contract. It 
was at liberty to treat them as having severed their rela- 
tions with the company because of their breach and to 
consummate their separation from the company’s employ 
by hiring others to take their places. The Act does not 
prohibit an effective discharge for repudiation by the em- 
ploye of his agreement, any more than it prohibits such 
discharge for a tort committed against the employer. As 
the respondent had lawfully secured others to fill the places 
of the former employes and recognized a new union, 
which, so far as appears, represented a majority of its 
employes, the old union and its shop committee were no 
longer in a position on September 4th to demand collective 
bargaining on behalf of the company’s employes.” 

Mr. Justice Brack and Mr. Justice Reep dis- 
sented without opinion. 

Mr. Justice FRANKFURTER did not participate. 

The case was argued by Mr. Charles A. Horsky 
for the N. L. R. B., and by Mr. Harry E. Smoyer for 
the respondent. 

Bankruptcy Act—77B Reorganization Proceedings 
—Preferred Stockholders’ Rights Under 
Plan of Reorganization 

In reorganization proceedings under Section 77B of the 
Bankruptcy Act, the claims of a parent corporation as cred- 
itor of the debtor must be subordinated to the rights of pre- 
ferred stockholders, where it is shown that the parent com- 
pany was in complete control of and dominated the debtor 
subsidiary company, exercising its control to the unfair 
advantage of the parent and to the detriment of the sub- 
sidiary. 


No plan of reorganization should be approved, under 
such circumstances, which does not accord the preferred 
stockholders a right of participation in the debtor’s assets 
prior to claims of the parent company and give them a voice 
in the management equal to that of the parent company. 


Taylor et al v. Standard Gas & Electric Co. et al, 
83 Adv. Op. 526; 59 Sup. Ct. Rep. 543. 

This case involved a question as to the fairness 
of a compromise plan of corporate reorganization under 
Section 77B of the Bankruptcy Act, particularly as to 
provisions of the plan which affected preferred stock- 
holders in relation to a majority holder of the common 
stock which had asserted its position also as a creditor. 

The proceedings were originally instituted as an 
equity receivership, but were later transmuted into 
77B proceedings. The debtor, Deep Rock Oil Cor- 
poration, was organized by Standard Gas & Electric 
Company to take over certain oil properties. The lat- 
ter company dominated the debtor completely from 
shortly after the time of the debtor’s organization until 
the receivership. 

In the reorganization proceedings the parent cor- 
poration presented its claim against the subsidiary for 
upwards of $9,300,000. The receiver and trustee as 
well as some of the preferred stockholders resisted the 
claim, and extended hearings were held before a mas- 
ter. Before the master’s report was filed, a compro- 
mise plan of reorganization was presented, but the 
District Court rejected it as being unfair to the pre- 
ferred stockholders, saying : 

“The evidence is overwhelming that Standard ran this 
company; they officered it; they capitalized it; it is just 
a child in their hands, and if there ever was a case the 
law is clear on, it is nothing but an instrumentality, ac- 
cording to the admissions.” 

The District Court intimated, however, that it 
would approve a plan according to Standard, the par- 
ent corporation, a parity with certain noteholders for 
a smaller portion of its claim and allowing the balance 
of the claim on a parity with the preferred stock- 
holders. 

Accordingly another compromise plan was pre- 
sented. The preferred stockholders again objected, but 
the District Court approved the plan. The Circuit 
Court of Appeals affirmed by a divided bench. 

On certiorari the ruling was reversed by the Su- 
preme Court, in an opinion by Mr. Justice Roperts. 

The opinion outlines in considerable detail the 
facts found in the voluminous record. But it will suf- 
fice here to remark that the opposition to the com- 
promise plan rested on facts and circumstances show- 
ing that “Standard so managed its (Deep Rock’s) af- 
fairs as always to have a stranglehold upon it,” and 
that this “stranglehold” was used unfairly to the ad- 
vantage of the parent company and to the detriment 
of the preferred stockholders of the debtor. The the- 
ory that the subsidiary was but a department or in- 
strumentality of the parent was argued and much dis- 
cussed in the opinion of the court below, and facts as 
to common officers, common directors and like matters 
were alluded to, in connection with an elaborate analy- 
sis of the financial transactions between the parent and 
subsidiary companies. But the Supreme Court rested 
its disapproval of the compromise plan upon the broad 
principle of equity of which the “instrumentality” rule 
is but a particular example or application. In this 
connection, Mr. Justice Roperts says: 

“Petitioners invoke the so-called instrumentality rule, 
—under which, they say, Deep Rock is to be regarded as 
a department or agent of Standard,—to preclude the al- 
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lowance of Standard’s claim in any amount. The rule was 
much discussed in the opinion below. It is not, properly 
speaking, a rule, but a convenient way of designating the 
application, in particular circumstances, of the broader 
equitable principle that the doctrine of corporate entity, 
recognized generally and for most purposes, will not be 
regarded when so to do would work fraud or injustice. 
This principle has been applied in appropriate circum- 
stances to give minority stockholders redress against 
wrongful injury to their interest by a majority stock- 
holder. It must be apparent that the preferred stockholders 
of Deep Rock assert such injury by Standard as the basis 
of their attack on the decree below. We need not stop 
to discuss the remedy which would be available to them 
if Section 77B of the Bankruptcy Act had not been 
adopted for we think that, by that section, the court, in 
approving a plan, was authorized and required, as a court 
of equity, to recognize the rights and the status of the 
preferred stockholders arising out of Standard’s wrongful 
and injurious conduct in the mismanagement of Deep 
Rock’s affairs 

“The Section contains a provision new in bankruptcy 
legislation with respect to the standing of stockholders in 
corporate reorganization. Subsection (b) provides: ‘A 
plan of reorganization (2) may include provisions 
modifying or altering the rights of stockholders generally, 
or any class of them, either through the issuance of new 
securities of any character or otherwise.’ In the pres- 
ent case there remains an equity after satisfaction of the 
creditors in which only the preferred stockholders and 
Standard can have an interest. Equity requires the award 
to preferred stockholders of a superior position in the 
reorganized company. The District Judge, we think, prop 
erly exercised his discretion in refusing to approve the 
first offer of ympromise and concomitant plan because 
it partly subordinated preferred stockholders to Standard. 
The same consideration which moved him to reject that 
plan required the rejection of the new offer and the 
umended plan.” 

The Court emphasizes that Deep Rock was bank- 
rupt not only because of its enormous debts to Stand- 
ard, but because of abuses due to the paramount in- 
terest of the parent company, in the position as at 
once proprietor and creditor of Deep Rock. And the 
impossibility of recasting the transactions to approxi- 
mate conditions as they would have been under proper 
and unbiased management is also stressed. In con- 
clusion, the Court states its unwillingness to approve 
any plan, under the circumstances, which does not 
subordinate the claims of Standard to the interests of 
the preferred stockholders in the new company, and 
accord them a voice in the management at least equal 
to Standard’s. Announcing the Court’s views on these 
features, Mr. Justice Roperts declares: 

“Deep Rock finds itself bankrupt not only because of 
the enormous sums it owes Standard but because of the 
abuses in management due to the paramount interest of 
interlocking officers and directors in the preservation of 
Standard’s position, as at once proprietor and creditor of 
Deep Rock. It is impossible to recast Deep Rock’s history 
and experience so as even to approximate what would be 
its financial dition at this day had it been adequately 
capitalized and independently managed and had its fiscal 
affairs been conducted with an eye single to its own inter- 
ests. In order to remain in undisturbed possession and 
to prevent the preferred stockholders having a vote and 
a voice in the management, Standard has caused Deep 
Rock to pay preferred dividends in large amounts. What- 
ever may be the fact as to the legality of such dividends 
judged by the balance sheets and earnings statements of 
Deep Rock, it is evident that they would not have been 
paid over a long course of years by a company on the 
precipice of bankruptcy and in dire need of cash working 
capital. This is only one of the aspects in which Stand- 
ard’s management and control has operated to the detri- 


ment of Deep Rock’s financial condition and ability to 
function. Others are apparent from what has been said 
and from a study of the record. 

“If a reorganization is effected the amount at which 
Standard’s claim is allowed is not important if it is to 
be represented by stock in the new company, provided 
the stock to be awarded it is subordinated to that awarded 
preferred stockholders. No plan ought to be approved 
which does not accord the preferred stockholders a right 
of participation in the equity in the Company’s assets 
prior to that of Standard, and at least equal voice with 
Standard in the management. Anything less would be to 
remand them to precisely the status which has inflicted 
serious detriment on them in the past.” 

Mr. Justice FRANKFURTER did not participate 
in this case. 

The case was argued by Mr. Jason L. Horrigman 
for petitioners and by Mr. Nathan A. Gibson for re- 
spondent Standard Gas and Electric Co., by Mr. James 
F. Oates, Jr., for respondent Reorganization Commit- 
tee, by Mr. George S. Ramsey for respondent H. N. 
Greis, Trustee, and by Mr. W. F. Semple for respon- 
dent debtor corporation. 


Constitutional Law—Full Faith and Credit—Judg- 
ment Obtained Under Assignment of 
Cause of Action 

A judgment obtained in New York under an assign- 
ment of a chose in action coupled with a power of attor- 
ney is entitled to the same force and effect in Ohio as it 
has in New York, under the full faith and credit clause of 
the Constitution. 

While the courts of Ohio may be free to limit the ex- 
tent to which an assignee of a chose in action may, as the 
real party in interest, enforce the chose in Ohio, it may not 
defeat the effect of the New York judgment by giving such 
judgment less effect than it would have in New York, since 
the assigned chose became merged in the New York judg- 
ment, and as such was entitled to the full faith and credit 
conferred by the Constitution and statutes of the United 
States. 

Titus v. Wallick, 83 Adv. Op. 535; 59 Sup. Ct. 
Rep. 557. 

The question presented in this case was whether 
Ohio had denied full faith and credit to a judgment 
procured by petitioner against respondent in New 
York. Petitioner, Edward H. Titus, sued in a Com- 
mon Pleas Court of Ohio, basing his suit on the New 
York judgment. The respondent interposed two de- 
fenses: (1) that petitioner was not the real party in 
interest in the Ohio suit; and (2) that the judgment 
was obtained by fraud on respondent and on the New 
York courts in that petitioner was not the real party 
in interest entitled to assert the claim litigated in New 
York, as required by 210 of the New York Civil Prac- 
tice Act. These defenses were sustained by the Ohio 
Court of Common Pleas. 

Petitioner originally sued in New York in De- 
cember, 1925, alleging ownership of a one-quarter in 
terest in 250 shares of stock of an Ohio corporation 
and that respondent had fraudulently appropriated it. 
$y way of relief, restoration of the stock and an ac- 
counting were sought. Respondent appeared person- 
ally and defended the suit. It was tried twice before 
the Supreme Court of New York, was before the Ap- 
pellate Division five times and before the New York 
Court of Appeals twice. The latter affirmed the judg- 
ment against respondent. An accounting at the end 
of nine years of litigation resulted in the final judgment 
sued on, which the Appellate Division had affirmed. 
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After entry of this judgment, London Wallick, 
respondent’s brother, sued the petitioner in New York 
to recover from him a share in the judgment under an 
alleged contract between petitioner and said London 
Wallick made about November 23, 1925. In resist- 
ing a motion in that suit, petitioner had made an affi- 
davit reciting that on or before November 23, 1925, 
he had informed London Wallick that he had assigned 
his interest in the claim to his wife and Walter Titus 
his brother. This assignment and a later reassignment 
of the claim to petitioner were introduced in evidence 
in the suit under review. The reassignment bore a 
date prior to the suit brought by petitioner against re- 
spondent in New York. 

The reassignment was in the form of an agree- 
ment which assigned the claim from Walter Titus to 
petitioner, conferred on the petitioner power of attor- 
ney to collect it, and provided that the amount recov- 
ered should go to the assignor who, after paying ex- 
penses of collection, was to pay over one-half the net 
recovery to petitioner’s wife, to discharge certain in- 
debtedness of petitioner and pay balance to him. 

The Ohio Court of Appeals concluded that the 
reassignment, under the New York law, was no more 
than a power of attorney to collect the claim, and 
vested no interest in petitioner to support the suit in 
New York. It held that the petitioner had fraudu- 
lently prosecuted the New York suit against respondent 
with knowledge that he was not entitled to maintain it. 
The State Supreme Court dismissed an appeal from 
the ruling of the Court of Appeals, on the ground that 
the case involved “no debatable constitutional ques- 
tion.” The United States Supreme Court reversed, 
in an opinion by Mr. Justice Stone. 

In approaching the question at issue, Mr. JusTIcE 
STONE cites the provisions of R.S. 905 to the effect 
that duly attested records of judgments of a state are 
entitled to “such faith and credit . . . in every court 
within the United States as they have by law or usage 
in the courts of the State from which they are taken.” 
He noted that the jurisdiction of the New York court 
over the subject matter and the person of respondent 
was not questioned, and that the pivotal question was 
the effect which the judgment has in New York. This 
resolved itself into a question as to the effect of the 
reassignment as to which the Supreme Court, in giving 
effect to a federal right, is not bound by the views of 
the courts of the state in which the foreign judgment 
is sought to be enforced. The comments in the opinion 
on this point are of special interest, in contrast to the 
controlling effect generally given to state decisions on 
questions of local law. Mr. Justice STONE says: 

“The right asserted by petitioner to have the New 
York judgment enforced in the courts of Ohio is one 
arising under the Constitution and a statute of the United 
States. And since the existence of the federal right turns 
upon the legal effect of the proceedings in New York 
and the validity of the judgment there, the rulings on 
those points by the Ohio court are reviewable here. . . 
While they involve questions of local law and are of a 
character such that this court ordinarily reexamines them 
with deference after they have been passed upon by a 
state court, its determination cannot be accepted here as 
decisive if the constitutional command is to be observed, 
especially as the decision of the state court rests not on 
the law of its own state or matters peculiarly within its 
cognizance, but upon the law of another state which is 
as readily determinable here as in the courts of Ohio.” 

An examination of the terms of the reassignment 
in the light of New York law on the subject led to the 


conclusion that the judgment could be recovered under 
its authority. The effect of the reassignment in New 
York is discussed as follows: 


“Choses in action, with exceptions not now material, 
are made freely assignable by the New York ‘statute. 
Chapter 42, § 41, Consolidated Laws of New York. Sec- 
tion 210 of the New York Civil Practice Act provides 
‘Every action must be prosecuted in the name of the real 
party in interest, except that . . . a trustee of an express 
trust . . . may sue without joining with him the person 
for whose benefit the action is prosecuted.’ By repeated 
decisions of the highest court of the State of New York 
it has long been settled that under these sections any 
form of assignment which purports to assign or transfer 
a chose in action confers upon the transferee such title 
or ownership as will enable him to sue upon it. This is 
true even though the assignment is for the purpose of 
suit only and the transferee is obligated to account for 
the proceeds of suit to his assignor. . . 

“Here the assignment, which in plain terms purported 
‘to sell, assign, transfer and set over’ the chose in action 
to petitioner, was sufficient under the New York statutes 
and authorities to give petitioner dominion over the claim 
for purposes of suit. In that respect its legal effect was 
not curtailed by the recital that the assignment was for 
purposes of suit and that its proceeds were to be turned 
over or accounted for to another. The Ohio court, placing 
emphasis on the presence of the power of attorney in the 
assignment, disregarded the words of assignment and 
gave to the instrument the more restricted effect of a 
power of attorney. While a power of attorney to sue, 
standing alone, does not under the New York law operate 
as an assignment to vest the attorney with such title or 
interest as will enable him to maintain the suit in his 
own name, ... the addition of the power to petitioner’s 
assignment did not deprive it of its force and character as 
an assignment. The use of the power of attorney, once 
for historical reasons the indispensable adjunct of every 
assignment of a chose in action, . . . did not render the 
assignment ineffective merely because, by virtue of the 
statute, its presence is no longer necessary. 

“Even though petitioner was disingenuous in omitting 
to reveal the reassignment of the claim in his affidavit 
in the London Wallick suit, and even though there was 
fraudulent purpose in his failure to disclose that he still 
had some interest in the proceeds of the judgment to 
which London Wallick was asserting a claim, those cir- 
cumstances did not impair the previous assignment of the 
claim to him or deprive him of the authority, already con- 
ferred by the reassignment, to maintain the suit. Whether 
petitioner’s transactions with London Wallick gave the 
latter any equitable claim to the judgment or its proceeds 
does not appear, but in any case the existence of such col- 
lateral claims does not subject the judgment to impeach- 
ment by the judgment debtor.” 

A contention that the Court of Appeals rested its 
ruling on the ground that the petitioner was not the 
real party in interest in the Ohio suit met with rejection. 
The opinion points out that while Ohio might apply 
a different rule in the suit on the original cause of 
action, it may not resort to any such rule to defeat a 
suit on the New York judgment in which the original 
cause of action was merged. With reference to this 
Mr. Justice STONE states: 

“So far as the court rested its decision on its view 
that the New York assignment conferred no right on 
petitioner to maintain the suit there, it is enough, as we 
have pointed out, that the petitioner was the real party in 
interest entitled to mainain the suit in New York. So far 
as Ohio might apply a different rule if the original cause 
of action were prosecuted in its courts, that fact is irrele- 
vant to any issue now presented. The suit in Ohio was not 
upon the assigned cause of action but upon the judgment 
of which petitioner is the record owner. The suit upon 
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it is upon a different cause of action from that merged in 
the judgment. It is the judgment and not the cause 
of action which gave rise to it for which credit is claimed, 
and the constitutional mandate requires credit to be given 
to a money judgment rendered on a civil cause of action 
in another state, even though the forum would have been 
under no duty to entertain the suit on which the judgment 
was founded. 

“Even though the Ohio court might have declined to 
recognize petitioner as the proper party to sue upon the 
assigned claim, a suit upon a judgment of another state, 
by virtue of the Constitution, stands upon a different foot- 
ing. The Ohio court is not free to withhold from peti- 
tioner, the record owner of a judgment valid and enforce- 
able by him in New York, the full benefit of the constitu- 
tional command that the judgment shall receive in the 
courts of Ohio such faith and credit as it is entitled to 
receive in New York. A state which may not constitu- 
tionally refuse to open its courts to a suit on a judgment 
of another state because of the nature of the cause of 
action merged in the judgment, . . obviously cannot, by 
the adoption of a particular rule of liability or of pro- 
cedure, exclude from its courts a suit on the judgment.” 

The case was argued by Mr. Thomas L. Sheridan 
for the petitioner, and by Mr. William M. Summer for 
the respondent 


Summaries 


Federal Taxation—Estate Taxes—Joint Tenancy 
United States v. Jacobs, etc.; Dimock, etc. v. 

Corwin, etc. 83 Adv. Op. 520; 59 Sup. Ct. Rep. 551. 

(Nos. 391 and 482, decided February 27, 1939.) 

Certiorari involving the question whether the en- 
tire value or only one-half the value of real property 
purchased by a decedent with his own funds and held at 
his death by his wife and himself under a joint tenancy 
set up prior to 1916, may be included in the decedent’s 
gross estate under the 1924 Revenue Acts; and whether 
even though not all of the property was contributed by 
the decedent, a portion having been contributed by the 
surviving wife after a prior transfer of that property 
to her by the decedent without consideration and before 
the creation of the joint tenancy, it may all be included 
in the decedent’s gross estate under the 1926 Revenue 
Act. 

The Court’s opinion by Mr. Justice BLAcK con- 
cludes that in enacting §302 of both revenue acts, Con- 
gress intended that the full value of all property owned 
by the decedent in joint tenancy or by the entirety 
should be included in the gross estate for taxation, re- 
gardless of the date of the creation of the tenancy, and 
that application of the statute in this way is not such 
retroactive as to constitute a denial of due 
process under Fifth Amendment. The opinion 
further finds that the inclusion under the 1926 Act of 
property contributed by the surviving wife which had 
been given to her by decedent prior to the creation of 
this joint tenancy was intended by the act and is clearly 
indicated by its language. 

Mr. Justice McReynotps, Mr. Justice BUTLER, 
and Mr. Justice Roperts dissented in an opinion 
which points out that Congress cannot retroactively 
apply the tax to the full value of an estate created at a 
time when its creators had no reason to expect that 
such a tax would be laid in view of the settled rules of 
property. 

The case was argued on February 2, 1939, by Mr. 
Norman D. Keller for the United States and for Cor- 
win, etc., and by Mr. Hugh W. McCulloch for Jacobs, 
etc., and by Mr. E. J. Dimock for Dimock, etc. 
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Interstate Commerce; Carriers; State Statutes— 
Supreme Court Jurisdiction; Direct Appeals 

Eichholz v. Public Service Commission of the 
State of Missouri, et al. 83 Adv. Op. 505; 59 Sup. Ct. 
Rep. 532. (No. 367, decided February 27, 1939). 

Appeal from a decree of a three-judge District 
Court which held valid an order of the Missouri Public 
Service Commission made under the Missouri Bus and 
Truck Act and a rule of the Commission revoking ap- 
pellant’s permit previously granted by the Commission 
to use the highways of Missouri in the operation of 
freight trucks in interstate commerce. The decree also 
denied appellant a permanent injunction to restrain the 
Commission from prosecuting suits against it for using 
the highways, and it adjudged that the Commission was 
entitled to recover on a counterclaim which it had inter- 
posed in a supplemental answer for fees due the state 
for use of the highways since the granting of the tem- 
porary restraining order which was issued at the insti- 
tution of the suit. The decree was not final as to the 
counterclaim, since that had been referred to a special 
master for accounting. 

The Court’s opinion by Mr. Curer Justice 
Hucues holds that although the decree is not final as to 
the counterclaim, yet it denies a permanent injunction 
and that part of the decree is within the Supreme 
Court’s jurisdiction on direct appeal under U.S.C. Title 
28, §380. For this reason a motion to dismiss the 
appeal was denied. 

The opinion then examines the carrier’s contention 
that revocation of its permit constitutes an unconstitu- 
tional interference with interstate commerce. The car- 
rier had been licensed under state law to operate its 
trucks in interstate commerce exclusively. Rule 44 
of the Commission prohibited interstate carriers from 
transporting property or passengers destined for points 
in Missouri. The Commission found that the carrier had 
hauled freight from St. Louis, Missouri, destined for 
Kansas City, Missouri, through its terminal in Kansas 
City, Kansas, and thus under pretense of transacting 
interstate business had unlawfully engaged in intra- 
state commerce in violation of Rule 44. The validity 
of the rule as thus interpreted and of the Commission’s 
order was challenged by the carrier. The opinion first 
limits its review to this question. Secondly, it points 
out that when the State Commission acted the 
Interstate Commerce Commission had not decided the 
carrier’s application for a license under the Federal 
Motor Carrier Act and that in the meantime the au- 
thority of the state body to enforce reasonable regula- 
tions of traffic on its highways was not superseded. 
The opinion then concludes that Rule 44 on its face 
does not impose an improper burden on interstate 
commerce and that in the absence of Federal regula- 
tion the state has power to regulate the interstate com- 
merce here involved since that is necessary to protect 
intrastate transportation. Finally, on an examination 
of the record, the opinion concludes that there is no 
showing that the Commission’s findings are without 
adequate basis. 

The case was argued on February 1, 1939, by Mr. 
Smith B. Attwood and Mr. D. D. McDonald for appel- 
lant and by Mr. Daniel C. Rogers and Mr. James H. 
Linton for appellees. 


Veterans Insurance; Suits for Benefits—Limitations 
United States v. Towery, etc. 83 Adv. Op. 509; 
59 Sup. Ct. Rep. 522. (No. 360, decided February 27, 
1939). 
Certiorari involving the construction of the time 
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limitations imposed upon the institution of suits on 
yearly renewable term insurance by §19 of the World 
War Veterans Act of 1924, which prohibits allowance 
of suits unless brought within six years of the accrual 
of the right for which the claim is made or within one 
year after the approval of the Act, whichever is the 
later date, and defines the accrual of the right as the 
happening of the contingency upon which the claim is 
founded. The Act also suspends the period of limita- 
tion for the period between the filing of the claim in 
the Veteran’s Administration and the denial of the 
claim by the director. 

In this case the policy was in force, and the disa- 
bility occurred in 1919, the veteran died in 1927, claim 
for disability and death benefits was made in 1932, 
denied in 1935, and the suit was begun in 1936. 

The Court’s opinion by Mr. Justice Roserts 
holds that the suit was barred by the statutory time 
limitations. It concludes that the Congress intended 
by the statute that the contingency upon which the 
claim was founded and on which liability under the 
policy was bottomed was permanent disability or death 
while the policy remained in force, not, as the lower 
court held, in case of a claim for benefits, the accrual 
of an installment and, in the case of a claim by a bene- 
ficiary, the death of the insured. 

The case was argued on January 31, 1939, by Mr. 
Wilbur C. Pickett for petitioner and by Mr. Edward 
H. S. Martin for respondent. 


District Courts—Jurisdiction—Suits for Refund of 
Overpaid Taxes 

United States v. Bertelsen & Petersen Engineer- 
ing Co.; United States v. Jaffray, et al. 83 Adv. Op. 
502, 59 Sup. Ct. Rep. 541. (Nos. 416 and 437, de- 
cided February 27, 1939). 

Certiorari involved the question of the jurisdiction 
of the District Courts in view of § 24 (20) of the Ju- 
dicial Code and §3226 of the Revised statutes, both 
as amended, as they relate to suits to recover over- 
payments of taxes where the Commissioner has erro- 
neously applied a part of the over-payment to alleged 
tax deficiencies for later years and the collector is dead 
or out of office when the proceeding to recover was 
commenced, 

The Court’s opinion by Mr. Justice McRey- 
NOLDs reviews the facts and concludes that in both 
cases the District Court had jurisdiction of the claims 
in question. 


Interstate Commerce—Police Power—State Stat- 
utes—Milk Control 

Milk Control Board of Pennsylvania v. Eisenberg 
Farm Products. 83 Adv. Op. 495; 59 Sup. Ct. Rep. 
528. (No. 426, decided February 27, 1939). 

Certiorari involving the constitutionality of the 
Pennsylvania Milk Control Act of April 30, 1935. The 
act was challenged as an unconstitutional regulation 
and burden on interstate commerce as applied to a 
Pennsylvania corporation which bought milk from 
Pennsylvania farmers within the state and stored it in 
plants there, after which it transported the milk to 
New York City for sale in that city. 

The Court’s opinion by Mr. Justice Roperts sus- 
tains the validity of the statute as thus applied. It 
holds that the statute is a valid police regulation; that 
its effect on interstate commerce is incidental and that, 
therefore, it falls within the category of state regula- 
tion which is permissible until superseded by Con- 
gressional enactment. 


Mr. Justice McReyNo.ps and Mr. Justice But- 
LER were of opinion that the regulations constituted a 
burden upon interstate commerce which, under former 
opinions, was prohibited by the Federal Constitution. 

The case was argued on February 8, 1939, by Mr. 
Harry Polikoff for petitioner and by Mr. Thomas 
D. Caldwell for respondent. 


Interstate Commerce—State Statutes—lInspection 
Fees—Discrimination Against Foreign Products 
—Jurisdiction of Federal District Courts 

Hale v. Bimco Trading, Inc., et al. 83 Adv. Op. 
499; 59 Sup. Ct. Rep. 526. (No. 418, decided Feb- 
ruary 27, 1939). 

Appeal from a decree of a three-judge District 
Court which permanently enjoined as an unconstitu- 
tional violation of the commerce clause the enforce- 
ment of a Florida statute providing for inspection of 
all imported cement and the payment of an inspection 
fee of 15 cents per hundred pounds. 

The Court’s opinion by Mr. Justice FRANK- 
FURTER first examines the contention of the appellee 
that the District Court was without jurisdiction because 
of § 265 of the Judicial Code, the contention being that 
the injunction, in effect stayed proceedings previously 
instituted in the Supreme Court of Florida in which a 
writ of mandamus directing appellants to enforce the 
statute had been issued. It appeared however that, 
after the decree in the present action all further action 
in the State Courts had been stayed by the State Su- 
preme Court pending the appeal of the injunction 
decree to the Supreme Court of the United States. The 
opinion holds that § 265 is not applicable and that 
the contention is therefore without merit. The 
opinion then examines the statute and finds that the 
exaction of an inspection fee of 15 cents for foreign 
cement while domestic cement is free of any compar- 
able fee amounts to an unjustifiable discrimination 
against foreign commerce and that the statute was 
therefore invalid. 

The case was argued on February 6, 1939, by Mr. 
H. E. Carter and by Mr. Patrick C. Whitaker for 
appellants. 





Equal Protection; Criminal Law; Indictments; 
Juries—Exclusion of Negroes 

Pierre v. Louisiana. 83 Adv. Op. 540; 59 Sup. 
Ct. Rep. 536. (No. 142, decided February 27, 1939). 

Certiorari to review Louisiana Supreme Court 
affirmance of state court conviction and sentence of a 
negro indicted for murder of a white man. The de- 
fendant claimed that because of his race he was not 
accorded the equal protection of the laws under the 
Fourteenth Amendment, that the jury panel from 
which the grand jury which returned his indictment 
was drawn contained no names of negroes and that the 
names of negroes had been deliberately and syste- 
matically excluded from the panel on account of their 
race. On motion in the trial court to quash the in- 
dictment and the general venire, the defendant pro- 
duced evidence of twelve witnesses to sustain his con- 
tention and the state offered no evidence. The trial 
court sustained the motion in so far as the petit jury 
was concerned but refused it as to the indictment. A 
new panel was prepared and a new petit jury drawn, 
after which trial and conviction followed. 

The Court’s opinion by Mr. Justice Brack holds 
that the constitutional protection of the fourteenth 
amendment extends to the jury which returns the in- 











-_~ 


=S FMW A ASA be tien -— * oe 


Qo. 








om —_— ya 


a 














DECISIONS ON FEDERAL RULES oF CIVIL PROCEDURE 331 





dictment as well as to the trial jury and that if the gen- 
eral venire from which both were drawn is shown to 
have been prepared by systematic exclusion of negroes 
because of their race, the indictment as well as the petit 
jury should have been quashed. The opinion then 
examines the evidence produced on the motion to quash 
and finds from it that negroes had been systematically 
excluded and that the exclusion had been on the basis 
of race and not, as the State Supreme Court found, as 


a result of a bona fide compliance with state law which 
required jurors to be of certain age, literacy and char- 
acter. Therefore, the opinion concludes that the State 
Supreme Court erred in affirming the conviction and 
in failing to hold that the indictment should have been 
quashed. 

The case was argued on February 3rd and 4th, 
1939, by Mr. Maurice H. Woulfe for petitioner and by 
Mr. John E. Fleury for respondent. 





DECISIONS ON THE FEDERAL RULES OF CIVIL 
PROCEDURE 


FROM BULLETINS XVIII, XIX, 


XX AND XXI ISSUED BY THE 


DEPARTMENT OF JUSTICE 


RULE 4—Process—Subdivision (d)—Summons: 
Personal Service 

Alfred H. Cohen v. Physical Culture Shoe Co., 
Division of Orthopedic Shoes, Inc. (Southern District 
of New York, Concer, D. J., Nov. 17, 1938). 

Service of process on an agent of a foreign cor- 
poration who is denominated “general manager” for 
purposes of business negotiations is valid service on the 
corporation, even though the latter claims that the 
person served was in fact only “a sales representative.” 

Massachusetts Farmers Defense Committee v. 
United States of America, et al. (District of Massa- 
chusetts, SwEENEY, D. J., Mar. 10, 1939). 

1. In an action against the United States, the 
Secretary of Agriculture, the Attorney General and 
others to enjoin the enforcement of the Marketing 
Agreement Act of 1937, a motion to dismiss for lack 
of jurisdiction should be granted in the absence of per- 
sonal service on the Secretary of Agriculture since the 
statute charges the latter solely with the enforcement 
of the Act, and who is, therefore, an indispensable 
party. 

2. A motion to dismiss is the proper method of 
raising the objection of lack of jurisdiction over the 
defendants. (Rule 12 (b) ) 

3. A motion to dismiss should be granted if a 
necessary party defendant has not been served with 
process. 


RULE 7—Pleadings Allowed; Form of Motions— 
Subdivision (a)—Pleadings 

Central Trust Company v. Second National Bank. 
(Western District of Pennsylvania, McVicar, D. J., 
Feb. 23, 1939). 

No reply is required except to a counterclaim or 
when ordered by the court. Hence, plaintiff need not 
deny allegations contained in the answer and the de- 
fendant’s motion for judgment on the pleadings on the 
ground of insufficient denial of allegations of the answer 
should be denied. 

Subdivision (c)—Demurrers, Pleas, Etc., Abolished 

Eugene Gay v. E. H. Moore, Inc., et al. (Eastern 
District of Oklahoma, Rice, D. J., Feb. 14, 1939). 





Demurrer filed prior to the effective date of the 
Rules attacking the sufficiency of petition should be 
treated as a motion to dismiss for failure to state a 
claim. 


RULE 8—General Rules of Pleading—Subdivision 
(a)—Claims for Relief 


Eugene Gay v. E. H. Moore, Inc., et al. (Eastern 
District of Oklahoma, Rice, D. J., Feb. 14, 1939). 

If, under the facts alleged, the plaintiff is entitled 
to relief, a complaint will not be dismissed merely be- 
cause the plaintiff requested relief to which he was not 
entitled. 


Subdivision (c)—Affirmative Defences 


Oskar Piest v. Tide Water Oil Co. and Tide 
Water Associated Oil Co. (Southern District of New 
York, Coxe, D. J., Feb. 27, 1939). 

In an action for commissions on sales, the defense 
of the Statute of Frauds should be pleaded as an affir- 
mative defense and may not be raised by motion to 
dismiss for insufficiency. 


Subdivision (e)—Pleading to Be Concise and 
Direct; Cons‘stency 


Wyatt D. Shultz, et al v. Manufacturers & Traders 
Trust Co. (Western District of New York, KNIGHT, 
D. J., Feb. 7, 1939). 

1. A motion, under Rule 12 (f), to strike re- 
dundant, immaterial, impertinent or scandalous matter 
from the complaint, should be granted although the 
action was commenced as a suit in equity before the 
effective date of the new Rules, in view of the fact that 
former Equity Rule 25 as extended by Equity Rule 
20 contained requirements of pleading not materially 
different from those contained in Rule 8 of the new 
Rules. (Rules 12 (f) and 86) 

2. Objections to the complaint on the ground that 
it does not conform to the provisions of Rule 8 (e) 
should be presented by motion to strike the objection- 
able provisions rather than by a motion to strike the 
entire complaint. (Rule 12 (f) ) 
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RULE 9—Pleading Special Matters—Subdivision 
(a)—Capacity 

Mrs. Bettie Jewell v. United States. (Western 
District of Kentucky, Bowling Green, SwinForp, D. J., 
Feb. 21, 1939). 

1. In an action against the United States on a 
War Risk Insurance Policy, plaintiff must allege 
capacity to sue to the extent required to show the 
jurisdiction of the court. 

2. An action against the United States on a War 
Risk Insurance Policy brought by plaintiff as sole heir 
of the insured, which action was dismissed on the 
ground that it was barred by the statute of limitations, 
may not be reinstated and consolidated with a subse- 
quent action brought by the same plaintiff as benefi- 
ciary under the policy. 


Subdivision (b) Fraud, Mistake, Condition of the 
Mind 

J. S. Love vy. Commercial Casualty Insurance 
Company, et al. (Southern District of Mississippi, 
Jackson Division, Mize, D. J., Mar. 7, 1939). 

In a complaint in an action for libel, it is suff- 
cient to aver malice generally. It is not necessary to 
allege facts showing the condition of the defendant’s 
mind at the time of the act complained of. 


RULE 12—Defenses and Objections—Subdivision 
(b)—How Presented 

Eugene Gay v. E. H. Moore, Inc., et al. (Eastern 
District of Oklahoma, Rice, D. J., Feb. 14, 1939). 

Demurrer filed prior to the effective date of the 
Rules attacking the sufficiency of petition should be 
treated as a motion to dismiss for failure to state a 
claim. 

Sidney J. Ungar v. Joseph T. Higgins, and 
Marion Cross. (Southern District of New York, Coxe, 
D. J., Feb. 23, 1939). 

The complaint, in an action by the judgment 
creditor of a tax payer against the Collector of Inter- 
nal Revenue to recover taxes erroneously collected, 
should be dismissed for insufficiency, as the plaintiff has 
no standing to maintain the action. 


Massachusetts Farmers Defense Committee v. 
United States of America, et al. (District of Massa- 
chusetts, SWEENEY, D. J., Mar. 10, 1939). 

A motion to dismiss is the proper method of rais- 
ing the objection of lack of jurisdiction over the de- 
fendants. 


Subdivision (c)—Motion for Judgment on the 
Pleadings 

Interstate Commerce Commission v. E. M. Frye. 
(District of Massachusetts, McLetian, D. J., Feb. 13, 
1939). 

In an action by Interstate Commerce Commission 
to restrain defendant from committing certain acts, one 
of the issues involved was whether the defendant was 
a common carrier, which the defendant denied. Held, 
plaintiff’s motion for judgment on the pleadings should 
be denied, as there was an issue to be tried. 


Interstate Commerce Commission v. Michael J. 
Daley. (District of Massachusetts, McLetian, D. J., 
Feb. 13, 1939). 

After defendant notifies the clerk that he does not 
desire to contest the action, plaintiff’s motion for judg- 


ment on the pleadings should not be granted but a de- 
fault may be entered under Rule 55 (b) upon appli- 
cation therefor by plaintiff. 


Central Trust Company v. Second National Bank. 
(Western District of Pennsylvania, McVicar, D. J., 
Feb. 23, 1939). 

No reply is required except to a counterclaim or 
when ordered by the court. Hence, plaintiff need not 
deny allegations contained in the answer and the de- 
fendant’s motion for judgment on the pleadings on the 
ground of insufficient denial of allegations of the 
answer should be denied. (Rule 7 (a) ) 


Subdivision (e)—Motion for More Definite State- 
ment or for Bill of Particulars 


Rodert Michels v. Robert Ripley. (Southern Dis- 
trict of New York, Husert, D. J., Feb. 8, 1939). 

Rule 12 (e) contains no authority for a motion 
for a bill of particulars after issue is joined. Such a 
motion may be made only within twenty (20) days 
after the service of the pleading to which it is directed. 


Anna C. Murphy v. E. I. DuPont deNemours & 
Company. (Western District of Pennsylvania, ScHoon- 
MAKER, D. J., Feb. 21, 1939). 

1. In an action removed from a State to a Federal 
court, the statement of claim filed in the state court 
may properly stand as the complaint under Rule 81 
(c) unless the court orders repleading. (Rule 81 (c) ) 

2. In an action for damages to property and in- 
jury to health resulting from operation of defendant’s 
industrial plant, defendant is entitled to a bill of par- 
ticulars as to the items of property damages, the dates 
and amount of such damages, names of persons claimed 
to have been injured, the nature of the injury and the 
expenses incurred for medical services, amount claimed 
for depreciation of property, exemplary damages, etc. 


Charles Bloom, Inc. v. Titus Blatter & Co., Inc. 
(Southern District of New York, Hutserrt, D. J., Jan. 
23, 1939). 

1. The defendant in a patent suit should not be 
required to specify by a bill of particulars the number 
and dates and patentees of patents referred to in his 
answer and the names of the countries in which they 
were secured, since he must furnish this information 
30 days before trial in compliance with R. S. 4920 
(U.S.C., Title 35, Sec. 69). 

2. The plaintiff in a patent suit may be required, 
on defendant’s motion for a bill of particulars, to state 
the date of the alleged invention of the design in suit 
upon which he will rely at the trial, such writing to 
be placed in a sealed envelope and delivered to the clerk 
of the court to be opened at the direction of the trial 
judge. 

Orange County Theatres, Inc., v. Eugene Levy, 
et al. (Southern District of New York, Concer, D. J., 
Nov. 10, 1938). 

The fact that a bill of particulars has been served 
does not bar an examination before trial. 

The office of a bill of particulars is to make definite 
and certain matters which were not set forth in the 
pleading with sufficient particularity to enable the de- 
fendant to prepare his responsive pleading or to pre- 
pare for trial. 


Lost Trail, Inc. v. Allied Mills, Inc. (Eastern Dis- 
trict of Illinois, WHam, D. J., December 29, 1938, as 
amended February 22, 1939). 
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Defendant’s motion to make the complaint more 
definite should be denied if the complaint conforms to 
the requirements of the Rules. Additional particulars, 
if needed, to enable defendant to prepare its responsive 
pleading or to prepare for trial, should be obtained by 
a motion for bill of particulars under Rule 12 (e) or 
by proceedings for discovery under Rules 26 to 37. 

Harold E. Gumbart v. The Waterbury Club Hold- 
ing Corporation and The Waterbury Club. (District 
of Connecticut, H1ncxs, D. J., Mar. 8, 1939). 

Motion for more definite statement should be 
granted if necessary to enable moving party properly 
to prepare his responsive pleading or to prepare for 
trial but not if the sole purpose of the motion is to ex- 
pand the pleadings so as to pave the way for an at- 
tack thereon for insufficiency. 
and Gas Company v. Denzil M. Hol- 
lingsworth, et al. (Eastern District of Illinois, Linp- 
Ley, D. J., Mar. 7, 1939). 

1. In an action for breach of a construction con- 
tract and to set aside a fraudulent conveyance, defend- 
ants’ motion for a more definite statement should be al- 
lowed as to the dates and amounts of extra work; the 
time, place and manner of alleged breach of the contract 
and the time when services were rendered ; the convey- 
ance alleged to be fraudulent; and whether plaintiff in- 
tends to insist on an interest in leases or the land itself 
by virtue of the contracts. 

2. While a claim for damages for breach of con- 
tract may be joined with a claim to set aside a fraudu- 
lent conveyance, the new Rules have not diminished 
the allegations necessary to support the latter claim for 


Iroquois Oil 


relief. (Rule 18 (a) ) 
Subdivision (f)—Motion to Strike 
Wyatt D. Shultz, et al v. Manufacturers & 
Traders Trust Co. (Western District of New York, 
Knicnt, D. J., Feb. 7, 1939). 


A motion, under Rule 12 (f), to strike redundant, 
immaterial, impertinent or scandalous matter from the 
complaint, should be granted although the action was 
commenced as a suit in equity before the effective date 
of the new Rules, in view of the fact that former 
Equity Rule 25 as extended by Equity Rule 20 con- 
tained requirements of pleading not materially differ- 
ent from those contained in Rule 8 of the new Rules. 

Objections to the complaint on the ground that it 
does not conform to the provisions of Rule 8 (e) 
should be presented by motion to strike the objection- 
able provisions rather than by a motion to strike the 
entire complaint 


RULE 13—Counterclaim and Cross-Claim 


The Stanley Works and Andre Gueneau v. The 
C. S. Mersick & Co. (District of Connecticut, H1ncks, 
D. J., Feb. 15, 1939). 


1. In view of Rule 41 (a) which prohibits volun- 
tary dismissals after answer is filed, a counterclaim 
seeking declaratory relief on the issues involved in the 
main action is redundant and should be stricken. (Rule 
41 (a) ) 

2. Interrogatories calling for evidence obtained 
after the action was brought, are improper. (Rule 33)* 

3. Interrogatories should be limited to matters of 
fact as distinguished from matters of opinion. (Rule 


33) 


*But see Nichols vs 
letin No. 1); Laverett 
N. Y., Oct. 26, 1938; 


Sanborn (Mass. Sept. 30, 1938. Bul- 


vs. Continental Briar Pipe Co. (Eastern 
Bulletin No 


3). [Ed.] 


4. In a patent case, interrogatories should be 
limited to matters concerning those claims of the pat- 
ents which are in issue. (Rule 33) 


Subdivision (a)—Compulsory Counterclaims 

United States v. Humboldt Lovelock Irrigation 
Light & Power Co., Defendant and Pershing County 
Water Conservation District of Nevada, et al, inter- 
veners, (District of Nevada, Norcross, D. J., Feb. 21, 
1939). 

A motion to dismiss a counterclaim on the ground 
that it demands relief which cannot be granted as 
against the plaintiff, should be denied if other forms of 
relief prayed for are not subject to such an objection. 


RULE 14—Third-Party Practice—Subdivision (a) 
When Defendant May Bring in Third Party 


Joe Crum v. Appalachian Electric Power Co. v. 
Winisle Coal Co. (Southern District of West Vir- 
ginia, McCurntic, D. J.,. ———) 

In an action for negligence brought in the South- 
ern district of West Virginia by a resident of that State 
against a citizen of Virginia, defendant brought in a 
citizen of West Virginia by a third party complaint. 
The third party defendant moved to dismiss third party 
complaint for lack of jurisdiction on the ground that 
there was no diversity of citizenship between the origi- 
nal plaintiff and the third party defendant. Held, that 
if there is requisite diversity of citizenship between the 
original plaintiff and defendant, the latter may bring 
in a third party defendant who is a resident of the same 
state as the plaintiff and the motion to dismiss the 
third party complaint for lack of jurisdiction should be 
overruled. 


RULE 15—Amended and Supplemental Pleadings 
—Subdivision (a)—Amendments 


Duke Power Co., et al. v. Greenwood County, et 
al. (Western District of South Carolina, Myers, D. J., 
Jan. 11, 1939). 

Following the dismissal of a petition for restitution 
of alleged profits accruing to a power company during 
a delay in a construction of a competing public power 
project, which delay was alleged to have been caused 
by a wrongful suit to enjoin construction of the pub- 
lic project, the county was granted leave to amend its 
original petition so as to eliminate the theory of un- 
just enrichment. 


Charles W. Rohde, et al. v. George E. Dighton, 
et al. (Western District of Missouri, Western Divi- 
sion, Reeves, D. J., Mar. 2, 1939). 

Although the court lacks jurisdiction to issue a 
preliminary injunction in a labor dispute, if it ap- 
pears from the complaint that the Norris-LaGuardia 
Act bears such remedy, nevertheless a motion to dis- 
miss should be denied if it also appears that plaintiff 
can amend his pleading so as to show the necessary 
jurisdiction. 


Subdivision (c)—Relation Back of Amendments 


The Ronald Press Company v. John S. Shea. 
(Southern District of New York, Lerpett, D. J., Feb. 
21, 1939). 

An amended complaint will not be held to relate 
back to the date of the original complaint if it sets forth 
new causes of action which would be barred by the 
statute of limitations if a separate action were instituted 
thereon. 
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RULE 16—Pre-Trial Procedure; Formulating 
Issues 

Nora P. Byers v. Clark & Wilson Lumber Com- 
pany. (District of Oregon, McCottocn, D. J., Feb. 9, 
1939). 

After counsel for one party has incurred expenses 
in preparing evidence and subpoenaing witnesses to 
prove certain facts which could have and should have 
been admitted at the pre-trial conference, opposing 
counsel should not be permitted, over the objection of 
the former, to admit such facts at the trial thereby 
eliminating proof on the questions involved. 





RULE 18—Joinder of Claims and Remedies—Sub- 
division (a)—Joinder of Claims 

Federal Housing Administrator v. Harry Chris- 
tianson, et al. (District of Connecticut, H1ncxs, D. J., 
Feb. 14, 1939). 

1. Acclaim on a promissory note against three de- 
fendants may not be joined with a claim on another 
promissory note against two of the defendants, as they 
do not present a common question of law or fact. (Rule 
20 (a) ) 

2. When causes of action are improperly joined, 
the remedy is not by motion to dismiss but by permit- 
ting the claims to be severed and proceeded with sep- 


arately. (Rule 21) 


Troquois Oil and Gas Company v. Denzil M. Hol- 
lingsworth, et al. (Eastern District of Illinois, Lrnp- 
Ley, D. J., Mar. 7, 1939). 

While a claim for damages for breach of con- 
tract may be joined with a claim to set aside a fraudu- 
lent conveyance, the new Rules have not diminished the 
allegations necessary to support the latter claim for 
relief. 

RULE 19—Necessary Joinder of Parties—Subdi- 
vision (a)—Necessary Joinder 





Jens A. Paasche vy. Atlas Powder Company and 
The DeVilbiss Company. (Northern District of Tli- 
nois, Eastern Division, Woopwarp, D. J., Mar. 2, 
1939). 

Defendants’ motion to dismiss should be granted 
in an action in which an indispensable party has been 
granted permission to intervene as a party plaintiff but 
failed to file a pleading. 

RULE 20—Permissive Joinder of Parties—Subdi- 
vision (a)—Permissive Joinder 

Federal Housing Administrator v. Harry Chris- 
tianson, et al. (District of Connecticut, H1ncxs, D. J., 
Feb. 14, 1939). 

A claim on a promissory note against three de- 
fendants may not be joined with a claim on another 
promissory note against two of the defendants, as they 
do not present a common question of law or fact. 


National Surety Corporation v. City of Allentown, 
ct al. (Eastern District of Pennsylvania, Dickinson, 
D. J.. Mar. 2, 1939). 

1. A collector of taxes for three political sub- 
divisions gave a single fidelity bond. The State law 
imposed on each political subdivision a liability for its 
proportionate share of the bond premium. Held, the 
surety could join these three parties as defendants in 
an action to recover the premium even though a sepa- 
rate judgment would be rendered against each for one- 
third of the premium. 


2. Plaintiff may maintain suit on like claims 
against several defendants in one action although such 
action was commenced before the effective date of the 
Rules. (Rule 86). 


RULE 21—Misjoinder and Non-Joinder of Parties 


Aaron Berke, formerly known as Aaron Berko- 
witz, et al v. United Paperboard Co., Inc. (Southern 
District of New York, Concer, D. J., Nov. 16, 1938). 

A motion to dismiss as to one of the plaintiffs on 
the ground that he is not a proper party will be denied 
if it raises an issue of fact. 


Federal Housing Administrator v. Harry Chris- 
tianson, et al. (District of Connecticut, H1ncks, D. J., 
Feb. 14, 1939). 

When causes of action are improperly joined, the 
remedy is not by motion to dismiss but by permitting 
the claims to be severed and proceeded with separately. 


RULE 24—Intervention—Subdivision (c) 
Procedure 


Jens A. Paasche vy. Atlas Powder Company and 
The DeVilbiss Company. (Northern District of IIli- 
nois, Eastern Division, Woopwarp, D. J., Mar. 2, 
1939). 

Defendants’ motion to dismiss should be granted 
in an action in which an indispensable party has been 
granted permission to intervene as a party plaintiff 
but failed to file a pleading. (Rule 19 (a) ) 


RULE 26—Depositions Pending Action 


Orange County Theatres, Inc. v. Eugene Levy, et 
al. (Southern District of New York, Concer, D. J., 
Nov. 10, 1938). 

1. The fact that a bill of particulars has been 
served does not bar an examination before trial. (Rule 
12 (e) ) 

2. The office of a bill of particulars is to make 
more definite and certain matter which was not set 
forth in the pleading with sufficient particularity to en- 
able the defendant to prepare his responsive pleading or 
to prepare for trial. (Rule 12 (e) ) 

3. A notice to take the depositions of “such other 
officer or officers as may have knowledge of the mat- 
ters hereinafter referred to” is too general to require 
a party to produce anyone for examination. (Rule 30 
(a) ) 

4. A party may be compelled to produce only such 
papers, etc., as are in his possession or under his con- 


trol. (Rule 34) 
Subdivision (a)—-When Depositions May Be Taken 


Richard Bennett v. The Westover, Inc. (Southern 
District of New York, MANpeLsaum, D. J., Dec. 13, 
1938). 

A notice to take depositions under Rule 26 need 
not state upon what matters the examination is sought. 


Stanley B. Lyons, et al v. Bronx Towing Line, 
Inc. (Southern District of New York, Hursert, D. J., 
Jan. 21, 1939). 

A motion for an order to take depositions need be 
made only when the examination is sought before 
joinder of issue. After issue is joined, depositions may 
be taken without leave of court. 
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Subdivision (b)—Scope of Examination 

Anthony Stankewicz v. Pillsbury Flour Mills Com- 
pany. (Southern District of New York, Huvsert, D. 
J., Jan. 24, 1939). 

In a personal injury action, plaintiff’s motion that 
defendant’s examination of the plaintiff before trial be 
restricted to the manner of the happening of the acci- 
dent and exclude inquiry as to the names and addresses 
of any of the witnesses thereto, should be denied in the 
howing that the examination is being 
conducted in bad faith or in such a manner as to annoy, 
harass, or oppress the plaintiff. (Rule 30 (b) ) 


John H 


absence of any 


nlandherm v: Park Contracting Cor- 
poration, el (Southern District of New York, 
Concer, D. J., Dec. 12, 1938). 

1. In a patent suit, defendant may be examined 
before trial as to the method employed by it in the work 
in which infringement is alleged to have occurred, 
drawings relating to methods employed in such work 
and identity and location of persons having knowledge 
of the drawing 

2. In a patent suit, examination before trial 
should not be permitted as to matters relating to the 
question of damages 


Aaron Berke, formerly known as Aaron Berko- 
wits, et al [/nited Paperboard Co., Inc. (Southern 
District of New York, Concer, D. J., Nov. 16, 1938). 

1. In a patent case, the plaintiff when relying on 
res adjudicata may take the deposition of the defend- 
ant’s president on the issues of privity between the 
defendant and the defendant in a former action involv- 
ing the same patent and the scope of the prior judg- 
ment. 

2. A motion to dismiss as to one of the plaintiffs 
on the ground that he is not a proper party will be de- 
issue of fact. (Rule 21) 


Solomon Grauer v. Schenley Products Co., Inc. 
(Southern District of New York, Concer, D. J., Nov. 
10, 1938). 

\ witnes ose deposition is to be taken orally 
required to divulge information which is 

ison of an attorney-client relationship. 


nied if it raises an 


may not be 

privileged by 
r Penn v. The Automobile Insurance 
Ltd., The London As- 


Insurance Society of Canton, Ltd. 
McCottocn, D. J., Feb. 16, 


Kathryn Gre 
Co., The Centu 
surance, and Union 
(District of Oregon 
1939). 

In an action on fire insurance policies, in which 
the answer alleges arson as a defense, plaintiff’s mo- 
ler directing defendant to supply the 
sons having knowledge to support the 

purpose of enabling plaintiff to ex- 

amine the witnesses before trial, should be denied if 
it appears that to permit such procedure would in- 
terfere with impending criminal prosecution of plain- 
tiff on the charge of arson 


Insurance Co. 


tion for an or 
names of all pet 
defense, for the 


RULE 28—Persons Before Whom Depositions May 
Be Taken—Subdivision (c)—Disqualifica- 
tion for Interest 

Robert Michels v. Robert Ripley. (Southern Dis- 
trict of New York, Hursert, D. J., Feb. 8, 1939). 

It is not necessary for the court to appoint a Spe- 
cial Master before whom depositions should be taken 
when it appears that the officer designated in the notice, 
has become disqualified, but the court may designate 
some other person who is qualified. 


By 


RULE 30—Depositions Upon Oral Examination— 
Subdivision (a)—Notice of Examination 

Solomon Grauer v. Schenley Products Co., Inc. 
(Southern District of New York, Concer, D. J., Nov. 
10, 1938). 

1. If both parties serve notices to take depositions, 
the examinations should take place in the order in 
which the notices were served. 

2. A witness whose deposition is to be taken 
orally may not be required to divulge information which 
is privileged by reason of an attorney-client relation- 


ship. (Rule 26 (b) ) 


Orange County Theatres, Inc. v. Eugene Levy, 
et al. (Southern District of New York, Concer, D. J., 
Nov. 10, 1938). 

A notice to take the depositions of “such other 
officer or officers as may have knowledge of the mat- 
ters hereinafter referred to” is too general to require a 
party to produce anyone for examination. 


Subdivision (b)—Orders for the Protection of 
Parties and Deponents 

Anthony Stankewicz v. Pillsbury Flour Mills 
Company. (Southern District of New York, HULBERT, 
D. J., Jan. 24, 1939). 

In a personal injury action, plaintiff’s motion that 
defendant’s examination of the plaintiff before trial be 
restricted to the manner of the happening of the acci- 
dent and exclude inquiry as to the names and addresses 
of any of the witnesses thereto, should be denied in the 
absence of any showing that the examination is being 
conducted in bad faith or in such a manner as to annoy, 
harass, or oppress the plaintiff. 


RULE 33—Interrogatories to Parties 


The Stanley Works and Andre Gueneau v. The C. 
S. Mersick & Co. (District of Connecticut, Hincks, 
D. J., Feb. 15, 1939). 

Interrogatories calling for evidence obtained after 
the action was brought, are improper. 

Interrogatories should be limited to matters of fact 
as distinguished from matters of opinion. 

In a patent case, interrogatories should be limited 
to matters concerning those claims of the patents which 
are in issue. 

Kathryn Geer Penn v. The Automobile Insurance 
Co., The Century Insurance Co., Ltd., The London 
Assurance, and Union Insurance Society of Canton, 
Ltd. (District of Oregon, McCottocn, D. J., Feb. 16, 
1939). 

1. In an action on fire insurance policies, in which 
the answer alleges arson as a defense, plaintiff’s mo 
tion for an order directing defendant to supply the 
names of all persons having knowledge to support the 
defense, for the purpose of enabling plaintiff to ex 
amine the witnesses before trial, should be denied if 
it appears that to permit such procedure would inter 
fere with impending criminal prosecution of plaintiff 
on the charge of arson. (Rule 26 (b)) 

2. Interrogatories requesting names and addresses 
of persons having information or knowledge support- 
ing the case of the adverse party, are proper. 


RULE 34—Discovery and Production of Documents 
and Things for Inspection, Copying, or 
Photographing 


Irving Gielow v. Warner Bros. Pictures, Inc., et 
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al, (Southern District of New York, Concer, D. J., 
Nov. 7, 1938). 

1. Production of original manuscripts of stories 
and musical compositions, if material, may be required. 

2. Denial of application for discovery under 
Equity Rule 58, made prior to September 16, 1938, is 
not a bar to an application for discovery under Rule 
34, after the new Rules became effective. 


Arthur Hungerford Pollen, et al v. Ford Instru- 


_ ment Company, Inc., Defendant and The United States, 


Intervenor. (Eastern District of New York, GALSTON, 
D. J., Feb. 15, 1939). 

In a patent case plaintiff’s motion for inspection of 
drawings of alleged infringing devices manufactured 
by the defendant under a military order of secrecy 
solely for the use of the Government denied as privi- 
leged when it appeared that the Government opposed 
such inspection. 


Orange County Theatres, Inc. v. Eugene Levy, et 
al. (Southern District of New York, Concer, D. J., 
Nov. 10, 1938). 

A party may be compelled to produce only such 
papers, etc., as are in his possession or under his con- 
trol. 


Pacific Mills v. Malcolm E. Nichols. (District of 
Massachusetts, Brewster, J., Jan. 26, 1939). 

In an action against the Collector of Internal Reve- 
nue for refund of taxes, in which plaintiff alleges over 
valuation of part of the inventory and defendant alleges 
that other parts of the inventory were under valued, 
defendant’s motion for inspection of plaintiff’s records 
relating to the entire inventory, should be granted. 


RULE 35—Physical and Mental Examination of 
Persons—Subdivision (a)—-Order for 
Examination 


Robert Wadlow v. Charles D. Humberd. (West- 
ern District of Missouri, St. Joseph Division, Orts, 
D. J., Feb. 25, 1939). 

A motion for an order to require plaintiff to sub- 
mit to a physical and mental examination should be 
overruled in an action for libel stating that plaintiff was 
suffering from various physical and mental conditions. 


RULE 36—Admission of Facts and of Genuineness 
of Documents—Subdivision (a)—Request 
for Admission 


Treasure Imports, Inc. v. Henry Amdur & Sons, 
Inc., et al. (Southern District of New York, HuLsBert, 
D. J., Jan. 23, 1939). 

A party need not comply with a request under 
Rule 36 which seeks to obtain an admission as to evi- 
dence which it is claimed certain persons would give 
if called as witnesses. 


Jeanne McCrate v. Morgan Packing Co., et al. 
(Northern District of Ohio, Western Division, KLoes, 
D. J., Mar. 10, 1939). 

A request for admission of the genuineness of 
documents or of the truth of matters of fact under 
Rule 36 is not subject to a motion to strike. The mat- 
ters of which an admission is requested are deemed 
admitted in the absence of a response within the pe- 
riod designated, unless the court allows additional time 
within which to file such responsive statement. 


RULE 41—Dismissal of Actions—Subdivision (a) 
—Voluntary Dismissal: Effect Thereof 

The Stanley Works and Andre Gueneau v. The 
C. S. Mersick & Co. (District of Connecticut, Hincks, 
D. J., Feb. 15, 1939). 

In view of Rule 41 (a) which prohibits voluntary 
dismissals after answer is filed, a counterclaim seeking 
declaratory relief on the issues involved in the main 
action is redundant and should be stricken. 

Subdivision (b)—Involuntary Dismissal: Effect 
Thereof 

William H. Southwell v. George A. S. Robertson. 
(Eastern District of Pennsylvania, Dickinson, D. J., 
Feb. 15, 1939). 

Plaintiff sued the Superintendent of Insurance of 
Missouri for services rendered to an insurance com- 
pany which subsequently to the rendition of the serv- 
ices was placed in the hands of defendant for liquida- 
tion, but at the trial failed to prove his case and de- 
fendant’s motion to dismiss under Rule 41 (b) was 
granted. Plaintiff then moved for a new trial under 
Rule 59, which motion was denied. (Rule 59 (a) ) 


RULE 42—Consolidation; Separate Trials— 
Subdivision (b)—Separate Trials 

Dominick Karolkiewicz v. The City of Schenec- 
tady. (Northern District of New York, Cooper, D. J., 
Mar. 3, 1939). 

In an action for personal injuries against a muni- 
cipality, in which defendant alleged failure to file notice 
of claim within the time prescribed by statute but con- 
ceded that the running of the statute would be tolled 
during the incapacity of the plaintiff and for a reason- 
able time thereafter, a motion for a separate trial of 
the issue of incapacity was granted, as a matter of dis- 
cretion, on condition that the defendant pay the plain- 
tiff’s expenses in connection with such trial. 


RULE 54—Judgments; Costs—Subdivision (c)— 
Demand for Judgment 

Eugene Gay v. E. H. Moore, Inc., et al. (Eastern 
District of Oklahoma, Rice, D. J., Feb. 14, 1939). 

1. If under the facts alleged, the plaintiff is en- 
titled to relief, a complaint will not be dismissed merely 
because the plaintiff requested relief to which he was 
not entitled. (Rule 8 (a) ) 

2. Demurrer filed prior to the effective date of the 
Rules attacking the sufficiency of petition should be 
treated as a motion to dismiss for failure to state a 
claim. (Rules 7 (c) and 12 (b) ) 

3. The Federal Rules of Civil Procedure should 
be applied to removed actions pending on the effective 
date of the Rules, unless their application would not 
be feasible or would work an injustice. (Rules 81 (c) 
and 86) 

[Epitor’s Nore: The question as to what should be 
done with demurrers, in view of their abolition by the 
new rules, has been variously dealt with. In New York 
Life Insurance Co. v. Goldiron (W. Wash. Oct. 6, 
1938), a demurrer was stricken (Bulletin No. 2). In 
that case, however, it did not appear whether the de- 
murrer was filed prior or subsequently to the effective 
date of the rules. In Shell Petroleum Corporation v. 
Stueve (Minn. Dec. 12, 1938) a demurrer was treated 
as a motion for a more definite statement of the claim 
(Bulletin No. 9). In Ashman v. Coleman (W. Pa. Oct. 
24, 1938; Bulletin No. 2), in Lewis v. United States 
(E. Tenn. Dec. 16, 1938; Bulletin No. 10), and in the 
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instant case (Eugene Gay v. E. H. Moore, Inc., et al), 
a demurrer was treated as a motion to dismiss for fail- 
ure to state a claim. In Equitable Life Assurance So- 
ciety v. Kit, et al., (E. Pa. Jan. 9, 1939), a demurrer 
was treated as a motion for judgment on the pleadings 
(Bulletin No. 13). In George Alfred Sullivan v. 
United States (E. Ky. Jan. 28, 1939) a demurrer was 
treated as a motion to dismiss for lack of jurisdiction 
(Bulletin No. 17).] 


Commonwealth Trust Company of Pittsburgh v. 
Reconstruction Finance Corporation. (Western Dis- 
trict of Pennsylvania, ScHoonMAKER, D. J., Feb. 21, 
1939). 

A trustee in bankruptcy sued a non-resident de- 
fendant to set aside a preferential transfer of tangible 
personal property within the district. The defendant 
moved to dismiss the complaint, contending plaintiff’s 
remedy was by way of replevin if he claimed the action 
was local in character. Held, the motion should be de- 
nied as plaintiff should be granted the relief to which 
he is entitled irrespective of whether or not it is de- 
manded in his pleading. 


RULE 56—Summary Judgment—Subdivision (a) 
—For Claimant 

United States v. Florence Wolff. (Southern Dis- 
trict of New York, MANpeELBAum, D. J., Dec. 17, 
1938). : 

Defendant, who was sued individually and as ex- 
ecutrix of an estate, in an action by the Government to 
recover an additional estate tax, conceded the liability 
of the estate but disclaimed any personal liability. Held, 
plaintiff's motion for summary judgment should be 
granted. 

Subdivision (b)—For Defending Party 

Matthew Hufner, et al v. Erie Ratlroad Company. 
(Southern District of New York, Gopparp, D. J., Jan. 
13, 1939). 

In an action for negligence, defendant’s motion 
for summary judgment should be granted, if it appears 
by affidavits that evidence was lacking to support a 
finding that the defendant was guilty of negligence. 

William Smith Warner v. Marsh & McLennan, 
Inc. (Southern District of New York, Gopparp, D. J., 
Jan. 10, 1939). 

Motion for summary judgment should be denied 
n an action on an account stated, if it appears from 
the pleadings and affidavits that the parties are not in 
agreement upon the balance due. 


Annah Pearl Whiteman v. Federal Life Insurance 
Company. (Western District of Missouri, Western 
Division, Orts, D. J., Feb. 16, 1939). 

1. In an action for benefits under an accident in- 
surance policy which excluded injuries sustained while 
the insured was on duty as an employee of a steam 
railroad, defendant’s motion for summary judgment 
hould be granted, it appearing from the pleadings and 
ufidavits that the deceased died as a result of injuries 
received while acting as a conductor on a railroad train. 

2. A motion for summary judgment should be 
granted only in a very clear case and only if under 
the conceded facts or facts indubitably established by 
the pleadings and affidavits, the case could not be sub- 
mitted to the jury if it went to trial. 





RULE 58—Entry of Judgment 

Kilian H. Buettner v. Oscar F. Hansen, (District 
of Maryland, Cuesnut, D. J., Mar. 8, 1939). 

A judgment for the defendant in a patent case 
in which plaintiff has failed to prove infringement 
should simply be a dismissal of the action with 
prejudice. 


RULE 59—New Trials—-Subdivision (a)—-Grounds 

William H. Southwell v. George A. S. Robertson. 
(Eastern District of Pennsylvania, Dickinson, D. J., 
Feb. 15, 1939). 

Plaintiff sued the Superintendent of Insurance of 
Missouri for services rendered to an insurance com- 
pany which subsequently to the rendition of the serv- 
ices was placed in the hands of defendant for liquida- 
tion, but at the trial failed to prove his case and de- 
fendant’s motion to dismiss under Rule 41 (b) was 
granted. Plaintiff then moved for a new trial under 
Rule 59, which motion was denied. 


RULE 74—Joint or Several Appeals to the Su- 
preme Court or to a Circuit Court of Appeals; Sum- 
mons and Severance Abolished 

Standard Accident Insurance Company v. United 
States of America, for the Use and Benefit of John 
Stringille, et al. (Circuit Court of Appeals for the 
First Circuit, BincHam, C, J., Mar. 2, 1939). 

The former rule relating to summons and sever- 
ance should be applied to an appeal taken prior to the 
effective date of the new Rules. (Rule 86) 


RULE 75—Record on Appeal to a Circuit Court of 

Appeals—Subdivision (h)—Power of Court 

to Correct Record 

Harris v. Biszkowicz. (Circuit Court of Appeals 
for the Eighth Circuit, Wooproucn, C. J., Jan. 16, 
1939). 

On an appeal from a judgment granting a writ of 
habeas corpus in a deportation proceeding, in which the 
appeal was taken and briefs on both sides filed before 
the effective date of the new Rules, but which came on 
for decision after such effective date, the court, of its 
own motion, issued an order to show cause why all the 
relevant evidence should not be brought before the 
court pursuant to Rule 75 (h). After hearing on the 
rule, the court held that it would not be feasible within 
Rule 86 to apply the new Rules to further proceedings 
in the appellate court. 


RULE 81—Applicability in General—Subdivision 
(c)—Removed Actions 

Eugene Gay v. E. H. Moore, Inc., et al. (East- 

ern District of Oklahoma, Rice, D. J., Feb. 14, 1939). 

The Federal Rules of Civil Procedure should be 

applied to removed actions pending on the effective 

date of the Rules, unless their application would not 
be feasible or would work an injustice. 


Anna C. Murphy v. E. I. DuPont deNemours & 
Company. (Western District of Pennsylvania, 
ScHoonMAKER, D. J., Feb. 21, 1939). 

In an action removed from a State to a Federal 
Court, the statement of claim filed in the state court 
may properly stand as the complaint under Rule 81 (c) 
unless the court orders repleading. 
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RULE 86—Effective Date 

Harris v. Biszkowicz. 
for the Eighth Circuit, Wooproucn, C. J., 
1939). 

On an appeal from a judgment granting a writ of 
habeas corpus in a deportation proceeding, in which 
the appeal was taken and briefs on both sides filed be- 
fore the effective date of the new Rules, but which 

~ came on for decision after such effective date, the court, 
of its own motion, issued an order to show cause why 
all the relevant evidence should not be brought before 
the court pursuant to Rule 75 (h). After hearing on 
the rule, the court held that it would not be feasible 
within Rule 86 to apply the new Rules to further pro- 
ceedings in the appellate court. (Rule 75 (h) ) 

New Federation of Young Men’s and 
Young Women’s Hebrew Associations v. Richard J 
Hoffman. (Middle District of Pennsylvania, Wart- 
son, D. J., Feb. 25, 1939). 

The new Rules should not be applied to a petition 
to open a default judgment rendered after the effective 


(Circuit Court of Appeals 
Jan. 16, 


Jersey 


date of the Rules, if the motion for judgment had been 
filed previously to that time 


Town of Lantana, Florida v. Harrison Hooper. 
(Circuit Court of Appeals for the Fifth Circuit, Fos 
TER, C, J., Mar. 9, 1939) 

When a new ordered after the effective 
date of the Rules in a case which had been tried prior 
to that date, the trial judge may, in the exercise of 
sound discretion, require the parties to recast their 
pleadings and proceed in accordance with the new 
Rules. 


trial is 


Standard Accident Insurance Company v. United 
States of America for the Use and Benefit of John 
Stringille, et al. (Circuit Court of Appeals for the First 
Circuit, Brincuam, C. J., Mar. 2, 1939). 

The former rule relating to summons and sever 
ance should be applied to an appeal taken prior to the 
effective date of the new Rules. 

National Surety Corporation v. City of Allentown 
et al. (Eastern District of Pennsylvania, DicK1NSON, 
D. J., Mar. 2, 1939). 

Plaintiff may maintain suit on like claims against 
several defendants in one action although such action 
was commenced before the effective date of the Rules 


NATIONAL CONFERENCE OF 
COMMISSIONERS ON UNI- 
FORM STATE LAWS 


The next Annual Meeting of the Conference will 
be held at the St. Francis Hotel, San Francisco, Cali- 
fornia, beginning Monday, July 3, 1939. 

Applications for hotel reservations should be made 
to the Reservation Department, American Bar Asso- 
ciation, 1140 North Dearborn Street, Chicago, Illinois. 

(For details as to information required by Reser- 
vation Department with respect to reserving hotel ac- 
commodations, please refer to the general announce- 
ment to all members of the Association also appearing 
in this issue of the JouRNAL on p. 301.) 


PRESIDENT ROOSEVELT’S 
ADDRESS—Concluded 


(Continued from page 290) 


The right to be safe against unwarrantable 
searches and seizures. Read your newspapers and re- 
joice that our firesides and our households are still safe. 
Freedom to assemble and petition the 
for a redress of grievances. The mail and the telegraph 
bring daily proof to every Senator and every Repre- 
sentative that that right is at the 
strained popularity. 
Freedom of speech 


Congress 


height of an unre- 


Yes, that 


for never has there been so much of it on every 


too, is unchecked, 
side 
of every subject. It is indeed a freedom which, because 
of the mildness of our laws of libel and slander goes 
unchecked except by the good sense of the American 
people. Any person is constitutionally entitled to criti- 
cize and call to account the highest and the lowest in 
the land—save only in one exception. For be it noted 
that the Constitution itself protects Senators and Rep- 
resentatives and provides that “for any speech or de 
bate in either House they shall not be questioned in 
any other place.” And that immunity is most carefully 
not extended to either the Chief Justice or the Presi- 
dent. 

Freedom of the press. I take it that no sensible 
man or woman believes that it has been curtailed or 
threatened or that it should be. The influence of the 
printed word will always depend on its veracity, and 
the Nation can safely rely on the wise discrimination 
of a reading public which, with the increase in the gen- 
eral education, is able to sort truth from fiction. Repre- 
sentative democracy will never tolerate suppression of 
true news at the behest of government 

Freedom of religion. That essential of the rights 
of mankind everywhere goes back also to the origins of 
representative government. Where 
snuffed out, there, too, the right to worship God in 
Shall 
we by our passiveness, by our silence, by assuming the 
attitude of the Levite who pulled his skirts together and 
passed by on the other side, lend encouragement to 
those who today persecute religion or deny it? 

The answer to that is “no,” just as in the days of 
the first Congress of the United States it was “no.” 

Not for freedom of religion alone does this nation 
contend by every peaceful means. We believe in the 
other freedoms of the Bill of Rights, the other freedoms 
that are inherent in the right of free choice by free men 
and women. That means democracy to us under the 
Constitution, not democracy by direcf action of the 
mob; but democracy exercised by 
chosen by the people themselves. 


democracy is 


one’s own way is circumscribed or abrogated. 


representatives 


Here in this great hall are assembled the present 
members of the Government of the United States of 
America—the Congress, the Supreme Court, and the 
Executive. Our fathers rightly believed that this Gov- 
ernment which they set up would seek as a whole to 
act as a whole for the good governing of the Nation. 
It is in the same spirit that we are met here today, 150 
years later, to carry on their task. May God continue 
to guide our steps. 

















—— 
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CURRENT LEGAL LITERATURE 





A Department Devoted to Recent Books in Law and Neighboring Fields and to Brief Mention 
of Interesting and Significant Contributions Appearing in the Current Legal Periodicals 





Among Recent Books 


HE SENATE of the United States: Its History 
[ond Practice, by George H. Haynes. Vols. I and 

II. 1938. Boston: Houghton Mifflin Company. 
Pp. 1118.—Without doubt the Senate of the United 
States is the most effective and most powerful upper 
branch in the world. Why it is such, is well worth 
study. Professor Haynes has given to it that study 
with intelligent comprehension and complete thorough- 
ness. He graphically describes its beginnings a cen- 
tury and a half ago; traces its development; tells why 
it has gained more strength than the lower House. He 
displays its virtues and discloses its defects. 

All this is done with remarkable fairness. 
often the academic pen is dipped in gall when the in- 
struments of government are under discussion. Too 
much the weaker elements of human nature are em- 
phasized. These two volumes may be read without 
thinking less of our democratic form of government. 

The Senate has a bad name for garrulity. That 
is not deserved. The reasons and the justification are 
not understood, The results are not appreciated. It 
is not generally known that nine-tenths of the work of 
Congress is done in the committee rooms. There the 
unacceptable proposals are weeded out and only those 
meeting favor reach the floor of either branch. The 
size of the lower House unfits it as a rule for wise 


Too 


amendment. The smaller Senate may better correct 
committee errors of judgment. Furthermore, in the 


Senate there can and should be wider latitude of de- 
bate than in the House. The value of this is fully 
brought out by Professor Haynes. The great reluc- 
tance of the Senate to circumscribe itself proves that 
on the whole the men who best understand, the Sena- 
tors themselves, are right in resorting to closure only 
as a last resort, and very rarely at that. 

Senatorial freedom of speech results from the Sen- 
ate’s having few rules, compared with the House, and 
those more honored in the breach than in the observ- 
ance. With unanimous consent anything can be dis- 
cussed, and consent is rarely refused. The result is 
that any Senator may talk to the country and help 
mold public opinion. He may talk to his fellow- 
members in a way that develops episodes with the color 
for which the newspaper men are always on the watch. 
The routine of legislative bodies is not supposed to in- 
terest the public and so the great bulk of legislation 
gets no attention from the press. So the public gets 
the impression that the Senate is the more important 
body. Its members are more quoted, both by reason 
of their speeches on the floor and what they may be 
induced to say outside. In short, the Senate gets the 
limelight. 

The opportunity for this is increased by the Sen- 


ate’s prerogative of a share in the matter of treaties 
and nominations. These are thoroughly treated by 
Professor Haynes. Though only occasionally do they 
arouse widespread interest, yet when that comes, it is 
well for any student of public affairs to have at com- 
mand the record of what has been done in like circum- 
stances. So, too, with investigations, a field in which 
the Senate has taken the lead of late years. Here 
one is confronted by the most difficult problem in our 
scheme of government, for our Constitution makes no 
adequate provision. Congress has all the legislative 
powers granted, save the negative power of veto given 
to the President. The judicial department is to apply 
the law, and the Constitution sets forth its machinery 
in some detail. The President, however, is told only 
that the executive power is in him. Just what that 
means was left to be worked out in practice. With the 
unforeseen growth of the nation and the complexities 
of society brought by invention and machinery, the 
scope of the laws and their administration have vastly 
expanded, with a range of problems never dreamed of 
by the fathers. In its right to appropriate money and 
to make laws the legislative branch has found excuse 
for watching all this. It goes more and more into in- 
vestigation, and study thereof becomes an important 
field for writer and student. Here Professor Haynes 
delves admirably. 

These volumes do not omit any aspect of the work 
of the Senate,—its organization, officers, committees, 
procedure, debate, privileges, pay,—indeed all phases 
of its life and work. They are thoroughly documented, 
and profuse notes enable any reader to reach the source 
of all material. Both sides of all controversial matters 
are fairly set forth. It is the sort of book that will 
meet the need of anyone who would have at command 
the information necessary for acquaintance with the 
background of any question that arises in the daily 
life of our most important lawmaking body. 

Rosert Luce 

House of Representatives, 

Washington, D. C. 


The Formative Era of American Law, by Roscoe 
Pound. 1938. Boston: Little, Brown and Company. 
Pp. x, 188.—The Dean’s learning gushes from this 
small book in such ample streams that one can only 
regret that he has confined himself to such a brief 
essay on the largely unexplored field of the origins of 
American law. His brevity has one advantage. This 
book is so small—the actual text contains only about 
thirty thousand words—that no lawyer has any ex- 
cuse for failing to read it. 
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It is of more than antiquarian interest. Dean 
Pound is not exploring the subject from idle curiosity. 
He wants to know what influences molded the law 
in the past in order to determine what influences are 
likely to mold it in the future. For this purpose he 
has investigated the forces which modified the com- 
mon law in the course of its adoption in forty-seven 
of our states. He examines these forces under the 
four heads of natural law, legislation, judicial decision 
and doctrinal writing. This book is the result of lec- 
tures which Dean Pound delivered at Tulane Uni- 
versity on the occasion of the centennial of the death 
of Edward Livingston. 

Natural law he finds to have been an eighteenth 
century variation of what is now known as philosophi- 
cal jurisprudence. Legislation was of comparatively 
little importance. Rather surprisingly, Dean Pound 
finds that its unimportance is not confined to common 
law countries but seems to be a necessary result of rep- 
resentative government. “Such draftsmen as Living- 
ston and Field had little success in getting their most 
mature work adopted, and while the Swiss had the 
good sense to employ the learning and skill of Huber, 
most of the significant codes have not proceeded from 
democratic assemblies.” Judicial decisions and doc- 
trinal writings, Dean Pound finds, were the dynamic 
factors in the formation of American Law. He be- 
lieves that they will continue to be so but that their 
relative importance is shifting; that doctrinal writings 
will occupy the place of most importance in that refor- 
mation of the law which he foresees for the latter half 
of the twentieth century. 

KENNETH B. UMBrEIT 

New York City 

Work Accidents to Minors in Illinois. By Earl 
E. Klein. 1938. Chicago: The University of Chicago 
Press. Pp. xvi, 256.—This is one of the University 
of Chicago Social Service Monographs planographed 
and issued in paper bound form under the editorship 
of the Faculty of the School of Social Service Adminis- 
tration of the University of Chicago. It is based upon 
an investigation of accidents to employed minors in 
Illinois in the year 1933. Information as to such acci- 
dents was obtained from the records of the Illinois 
Industrial Commission; and, in addition, personal 
interviews were obtained with the minors or persons 
closely related to them in the case of 530 accidents. 
The published volume indicates careful investigation, 
although it gives too much weight to information ob- 
tained by personal interviews with minors, and fails 
to consider the fact that the year 1933 was the initial 
year of recovery from an inefficient administration of 
the workmen’s compensation act of Illinois. The rec- 
ommendations made in this volume are, in the main, 
proper ones, though some of the recommendations have 
already been met by a more efficient administration of 
the compensation act. A medical panel system along 
the lines of the New York plan is recommended, but 
it is the opinion of the present reviewer that no such 
change as to medical service in Illinois should be made 
until the New York plan has successfully met the test 
of experience. 


Disability Evaluation: Principles of Treatment of 
Compensable Injuries. By Earl D. McBride. Second 
Edition Revised. 1938. Philadelphia: J. B. Lippin- 
cott Co. Pp. xvi, 623.—So far as it deals with the 
medical or surgical treatment of compensable injuries 


this volume is essentially one for the physician, but 
with reference to disability evaluation it is also of 
interest to all who participate in the administration of 
workmen’s compensation acts. The book is in fact 
primarily intended for the physician who must testify 
as to compensable disability. 

Except in a few cases, compensation statutes con- 
tain schedules of compensation for specific injuries, 
which are sometimes referred to as dismemberment 
schedules. Although such schedules are not uniform 
and have not been worked out upon a scientific basis, 
they do afford a definite standard for those adminis- 
tering compensation laws. Through such schedules it 
is relatively easy to determine the compensation to be 
paid for loss of an arm at the shoulder or for total loss 
of use of the arm at the shoulder. 

But a much more difficult problem presents itself 
when an injury results in partial loss of use of an arm 
or eye or other member, or in a back or head injury 
or hernia, where the amount of injury is not deter- 
minable by superficial examination but must be deter- 
mined by the condition of the injured employee in each 
specific case. It is with reference to this type of case 
that the present volume will be of the greatest use. In 
California a rating schedule has long been in use which 
seeks to standardize such injuries, but this schedule 
is not referred to by Dr. McBride. The Wisconsin 
Industrial Commission has for some years published 
and employed certain standards for the measurement 
of partial loss of sight and hearing and of the use of 
the upper and lower limbs, and for the normal healing 
periods for finger and toe amputations. These stand- 
ards are also not referred to by the author. 

The present volume should be of distinct help to 
the physician in testifying upon degrees of injury not 
covered by specific compensation schedules, and this is 
the purpose for which it was intended. The reviewer, 
however, feels that it would have been of advantage 
both to the physician and to the administrators of com- 
pensation laws if the author had critically reviewed 
present statutory standards of compensation for spe- 
cific injuries; and if he had discussed methods of im- 
proving such standards. Persons interested in work- 
men’s compensation would also have appreciated a 
more thorough discussion of hernia; and some discus- 
sion of neurosis. With respect to the latter subject 
no reference is found to James H. Huddleson, Acci- 
dents, Neuroses and Compensation (1932). The pres- 
ent book is helpful in providing aid to the testifying 
physician, but gives little constructive aid in the solu- 
tion of some of the more difficult problems of work- 
men’s compensation. 

Watter F. Dopp 

Chicago 


Crime and the Man. By Ernest Albert Hooton. 
1939. Cambridge: Harvard Press. Pp. xvi, 403.—In 
1913 Dr. Charles Goring announced in his English 
Convict that there is no such thing as a criminal 
type of physique. In consequence, criminal anthro- 
pology, begun by Lombroso in 1876 was regarded as 
a closed chapter. Now a Harvard anthropologist 
claims that Lombroso’s hypothesis, if not his method, 
was right. In place of Goring’s tedious statistical cal- 
culations Professor Hooton offers Hollerith punch 
cards; he overwhelms the thirty-seven anthropomor- 
phic items of his predecessor with a hundred and 
seven. He has measured 13,696 inmates of penal insti- 
tutions and has contrasted with them 3,203 civilians. 
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As a result he asserts that criminals are biologi- 
cally inferior to the law abiding citizen. They are 
stunted, are lighter in weight, have smaller heads, 
straighter hair, shorter and broader faces, prominent 
but often shorter and snubbed noses, narrow jaws, 
small but broad ears, low and sloping foreheads, and 
smaller brain cases. It should be remembered that 
these differences are based upon averages and may not 
be used to diagnose an individual criminal. In addi- 
tion, criminals are found to differ according to their 
crime. Generally speaking, short, thin men steal; 
short, fat men rape; tall, thin men rob and kill; tall, 
heavy men commit forgery and murder. Although 
Professor Hooton declares that no race is superior to 
another, since there are dregs in each race to furnish 
criminals, he does find that there are racial predilec- 
tions for types of crime. 

In his opinion the only real remedy for crime is 
to stop breeding bad animals. As for the criminals 
already in our midst, he considers that our present 
penal system is a complete failure in dealing with them. 
He suggests that first offenders should be carefully 
studied as to constitutional endowment and social po- 
tentialities. As to the incorrigibles, he agrees with San- 
ford Bates’ suggestion in Prisons and Beyond that they 
should be banished to colonies, or reservations. Within 
guarded frontiers they should be allowed to live as 
they please. 

This book is merely a non-technical summary of 
the findings of Professor Hooton’s survey. Statistical 
documentation is to follow in three subsequent mono- 
graphs. The reader, therefore, should not accept the 
pronouncements of this book on faith but should re- 
serve opinion until the evidence has been presented and 
the counter-arguments of statisticians and sociologists 
have been heard. Meanwhile no one who deals with 
criminals can fail to be interested in the provocative 
statements of the author. His style is sprightly, and 
the text is embellished with clever pictograms. For 
purposes of reference the index should have been 
greatly amplified 

James HAarGAN 

New York City 

De Tocqueville and Beaumont in America. By 
J. W. Pierson. 1938. New York: Oxford Univer- 
sity Press. Pp. xiv, 852.—This study in the Amer- 
ican Tour of the most acute travellers who have sur- 
veyed our life and institutions is of special interest to 
lawyers because of Tocqueville’s many contacts with 
bench and bar a century ago. As is well known, the 
two young friends—Tocqueville was only thirty when 
the first edition of “Democracy in America” appeared 
in Paris—came to this country on an official mission 
to investigate our prison system. That they prose- 
cuted their task with conscientious vigor is attested by 
the two volume report and the many documents which 
they submitted on their return to France. 

' But the real purpose of the visit, at least on 
Tocqueville’s part, was to examine the workings of 
democracy. His interest lay in a sociological appraisal 
of our institutions—to see to what extent they might 
be transplanted to his own country where the breakup 
of the Ancien Regime had left a void in every aspect 
of national life. It was to this task that, in a very 
real sense, he dedicated his life ; the Democracy marked 
the first stage of his intellectual development toward 
the literary and political expression—and defense—of 
the faith that was in him. 


His contacts with leaders in the law in this coun- 
try were numerous, and informing. He consulted many 
of them; with them as with all others, “we are always 
questioning all whom we meet, we squeeze whoever 
falls in our hands.” His notes on the interviews dis- 
play his acute insight into the judicial process and his 
eager persistence in discovering the weaknesses, as 
well as the strength of our judicial system. Gallatin 
offered some pretty cynical comments on the conserva- 
tism of lawyers; Henry D. Gilpin and Joseph Mc- 
Ilvaine of New York produced memoranda which 
went into the Democracy; Jared Sparks and Francis 
Calley Gray of Massachusetts contributed many opin- 
ions and some long papers to the travellers’ treasury 
of data; John C. Spencer, perhaps more than any of 
the others, influenced Tocqueville’s thinking on our 
legal system. Besides the prison system as such, 
Tocqueville concerned himself with the workings of 
the jury system, the influence of the frontier on legal 
practices and theories, the differences between the com- 
mon law and the adaptations of French Law which 
he found in Louisiana and Lower Canada. 

Space precludes a detailed review of many points 
of special interest to lawyers. Suffice it to say that 
here is an account of the travels and reflections of two 
of the shrewdest and friendliest foreigners who ever 
visited us. Professor Pierson has made of this account 
a literary event as well as a really brilliant recreation 
of an important historical episode in American inter- 
pretation. He has explored the unpublished notebooks 
and letters of Tocqueville in France, the comments of 
American hosts, of these unusually interesting foreign- 
ers, the day-to-day incidents of their travels—by coach, 
horseback, and river flatboat. He has woven it all 
into a delightful pattern, as historically faithful as it is 
interesting and charming in style. 

The Law of Treaties: British Practice and Opin- 
ions. By Arnold D. McNair. 1938. New York: Co- 
lumbia University Press. Pp. xxix, 578.—This vol- 
ume is designed to “state the practice of the United 
Kingdom in the matter of Treaties, their Conclusion, 
their Interpretation, the Scope of their Operation, their 
Termination and Modification, and the law that is rele- 
vant to these topics in so far as it can be gathered from 
United Kingdom sources.” Several limitations are im- 
plicit. First, the “Law of Treaties” represents an un 
official attempt to reproduce or reflect views that have 
been, or are likely to be, expressed in British official 
quarters. The views are official only to the extent that 
the documents and extracts quoted show the legal ad- 
vice given, or the action taken, on the incidents de- 
scribed. And it does not follow that in all cases the 
same views would be held in the future. Second, it 
cannot be assumed that the action taken by a govern- 
ment follows the legal advice given to it. Prudent gov- 
ernments, like prudent individuals, wish to know what 
their legal position is before deciding what action to 
take. They may, on grounds of policy, decide not to 
press their legal rights, or they may feel that their legal 
situation is so weak that it is better to avoid a solution 
of the controversy upon a basis of strict law. In any 
event, it is useful to know what legal advice they re- 
ceived. Third, Professor McNair deals mainly with 
only two of the many sources to which the advisers of 
the British government would turn before giving legal 
advice—the opinions of their predecessors and the de- 
cisions of the British courts. 

This is one of the few really indispensable books 
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of recent years to the international lawyer and the stu- 
dent of history and international relations, Informed 
by the high quality of scholarship we are accustomed 
to expect from the pen of Dr. McNair, now Vice- 
Chancellor of Liverpool, it provides, in its field, the 
same thoroughness which our own John Bassett Moore 
gave us in his Digest, and the critical acumen of the 
specialist. It is, in short, a model of discriminating 
editing which fills an important gap in the literature 
of international law. The bookmaking, too, is worthy 
of the editor and the subject. 
PHILLIPS BRADLEY 

Queens College 

Real Estate: Principles and Practices. By Phil- 
lip A. Benson and Nelson L. North. Revised Edition. 
1938. New York: Prentice-Hall, Inc. Pp. 583.— 
This volume is the joint work of a leading banker and 
accountant and a member of a university faculty of 
real estate. It is a revision of a work which came out 
in 1922 and which has up to the present time been the 
subject of eighteen printings. This is tangible evi- 
dence of a growing need and a growing appreciation, 
In the preface to the first edition it is said that the 
work is designed primarily as a college text book and 
aims also to make the principles and practices of the 
business of real estate comprehensible to the general 
lay mind. It is added that it is not a law book, but 
necessarily includes discussions of some of the legal 
principles governing real estate transactions. The 
present edition contains a number of new chapters 
suggested by more recent developments and other 
chapters have been rewritten. 

For the student the book provides a series of gen- 
eral notions. For the experienced it has valuable sug- 
gestions. It is a helpful book to be read in parts and 
skimmed at other points by any one concerned, either 
as a business or occasionally, with real estate trans- 
actions. It is simply written and is understandable 
by any who would be apt to read it at all. 

It is sane in its outlook and does not pretend that 
there is any royal road to the solution of the insoluble. 
For instance, in connection with the valuation of real 
estate for various purposes it recognizes frankly that 
all systems are merely aids to getting back to what is, 
after all, largely a question of common sense and ex 
perience. 

An appraisal is a mere opinion and will always 
remain a mere opinion. There are, however, all kinds 
of opinions and one who studies this book would be 
more apt to have a valuable opinion than if he acted 
without recognition of its maxims. 

It takes the reader through the transactions from 
the appointment of the agent to the final closing and 
the recording of the deed. It has valuable and sug- 
gestive chapters on the contract to sell, deeds, mort- 
gages, leases, examination of title, title insurance and 
valuation of real estate. It contains keen and canny 
observations on the marketing of real estate and the 
best methods of interesting buyers and sellers. 

Judged as a whole and weighed as a treatise on 
real estate business only the volume has much to com- 
mend it and there is little to criticize. But the book 
does not stop with the consideration of real estate as 
a business. While the authors say in the preface to 
the first edition that the book is not a law book, they 
proceed to make it act like one and to read like one. 
It is in this attempt that the real weaknesses appear. 
\ctually, if not theoretically, it essavs a task for which 


only a lawyer or legal scholar is competent. However 
able in the field ot law the authors may be there is 
scant internal evidence of a lawyer’s handiwork. 

The book is addressed to the literal-minded—to 
lay students and laymen from the standpoint of the 
law. When a lawyer is told as we are told here that 
a mechanic’s lien outlaws at the end of a year he may 
take it as a sloppy way of saying that it is a short-time 
affair. Not so with the student or lay reader. He 
may have no background which will enable him to dis- 
tinguish between that which draws its life from the 
mere fiat of a legislature and that which is a universal 
principle as though handed down on Mt. Sinai. 

li following the implied directions of this volume 
he rests content with having docketed his judgment 
expecting it to become a lien on all the debtor’s prop 
erty he may wake up to find that a later lienor who 
has filed his instrument in the land records and in it 
described the property is getting the real lien, whereas 
he himself is getting only the experience. He is told 
that in buying property from the estate of a deceased 
person he is to get satisfactory proof of payment of 
the debts. Of course the very object of the sale may 
be to pay unpaid debts, and there can be no rule of 
thumb governing the acquisition of title from estates. 
The reader is told that before taking title or paying 
even a substantial deposit the purchaser should require 
the seller to furnish some indicia of his title, and it is 
intimated that presenting his deed may be enough. Of 
course any one could easily in that way establish clear 
title in himself to encumbered land in which he did 
not have a particle of interest. If it be true, as we 
are told, that purchasers from corporations ordinarily 
go no further in investigating the right of the officer 
to make the conveyance than to see that he affixes the 
corporate seal there ought to be at least a hint that 
seals are cheap and the precaution not a very ample 
one. Surely where one is getting title from tenants in 
common it is more than “advisable” to have all of 
them sign the contract. Obviously it is not universally 
true that proof of a signature io a deed is equivalent to 
an acknowledgment. If it is true that paying a de- 
posit gives the purchaser a lien it must be so that to 
make it of any real value the instrument must be re- 
corded. Generally this would be a pretty risky way of 
securing your money. It is entirely true that in some 
places witnesses to a deed are unnecessary but no 
such general statement is sound. The connection be- 
tween the necessity of witnesses and the presence of 
an acknowledgment is a purely artificial one created by 
a statute, and there can be no general principles laid 
down. One naturally—perhaps inevitably—infers from 
the text that one acting under a power of attorney not 
under seal may execute a sealed instrument. Very 
likely this is so somewhere. 

Crude and misleading statements such as those to 
which reference has been made might not do so much 
harm to one who is studying under the instruction of 
a lawyer or legal scholar. As a matter of fact, how- 
ever, they form part of a work on the real estate busi- 
ness and the classes using the book will probably be 
taught by men and women perhaps competent enough 
as book students at least of real estate practice but 
with no living knowledge of the principles of law. Fur- 
thermore the book is a handbook, an aid to action and 
many of its directions point the way to trouble. To 
the reader of mature years with no legal background 
many parts of the book are a menace. Now this book 
has a habit of being printed and re-printed. It would 
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seem entirely possible in a subsequent edition to cor- 
rect its demonstrable faults. It is really a good book 
gone wrong in a comparatively small number of its 
pages, and a little editing would bring it back into 
the straight and narrow path. 
Georce E, Beers 
New Haven, Conn. 


Obstruction of Justice by Religion, by Frank 
Swancara. 1936. Denver: W. H. Courtright Publish- 
ing Co. Pp. 300. Mr. Swancara, a member of the 
Denver bar, has contributed a number of papers to law 
reviews on mediaeval survivals and anachronisms in 
modern criminal jurisprudence and related subjects. 
The present volume gives more permanent form to 
those articles, revised and improved, and adds thereto 
other studies of like nature. The whole is described 
by the author as “a treatise on religious barbarities of 
the common law, and a review of judicial oppression 
of the non-religious in the United States.” 

That there is a need for this sort of book, few en- 
lightened lawyers or lay liberals will deny. Not many 
contemporary professors or students of law are aware 
of the statutes, precedents, and cases which exemplify 
plain and even flagrant violations of the American ideal 
of equal justice for all, of genuine equality before the 
law. Discriminations against the non-religious or non- 
orthodox of any school—agnostic, atheist, even Unit- 
arian, is by no means a thing of the past, despite 
constitutional guaranties of religious freedom and of 
secularism in government. Many judges appear to be 
ignorant of those guaranties, while others wilfully mis- 
interpret them in the interest of bigotry and prejudice. 
The spirit of intolerance and persecution still influences 
our bench and bar to a considerable extent, and the 
fact should be known. 

The author discusses such vital matters as the 
credibility of non-religious witness, the anti-blasphemy 
laws, the invalidation of “infidel” wills, the prevalence 
of perjury, the corrupting influence of the oath, gag 
laws, privileged communications, and what he calls ju- 
dicial slander of certain classes and groups. He writes 
with passion, generally with righteous indignation, and 
he is very careful to give chapter and verse for all of 
his serious charges. 

It is possible, however, to take exception to his dis- 
tribution of emphasis. He blames religion for the 
cruelties and outrages committed in its name. As well 
condemn liberty for the crimes perpetrated in its name! 
Superstition is not religion, and oppression is not the 
monopoly of fanatical believers. 

Mr. Swancara would have served the cause of free- 
dom, justice, and reason better had he directed atten- 
tion to the progress we have made in a century or so, 
to the victories of science and philosophy over blind 
dogma and pseudo-fundamentalism, and had he argued 
for bolder and more consistent applications of professed 
modern ideas. His case is good and is bound to win. 
He can afford to plead in a tone and style of sweet 
reasonableness 

Victor S. YARROS. 
The John Marshall Law School, Chicago. 


International Survey of Legal Decisions on Labour 
Law 1936-37. Geneva: International Labour Office 
1938. Pp. Ixiii 533—The International Labour Office 
has published since 1921 its Legislative Series, contain- 
ing labor legislation adopted in different countries, and, 
since 1926, has supplemented the Legislative Series by 





an International Survey of Legal Decisions on Labour 
Law. Thus it presents to the student interested in 
comparative law, and to the legislator, a valuable tool 
for the study of the way in which not only the legis- 
latures but also the judicial organizations of the differ- 
ent countries deal with labor problems. 

As an example of its contents, the volume under 
review contains a digest of the French decisions during 
the year 1936 in respect to sitdown strikes (p. 118) 
and an interesting series of decisions on the set-up of 
trade associations in Nazi Germany (p. 235). The 
cases are made more useful to the foreign reader by 
short explanatory notes, including a note on the courts 
and other authorities in different countries which have 
jurisdiction in labor matters. 

The volume contains digests of cases not easily 
obtainable, such as British decisions of umpires under 
the Unemployment Insurance Act, of the German labor 
courts and of Italian central arbitration courts. Short 
notes on important cases refer the reader to cases di- 
gested from other countries and also to statutes on 
related matters contained in various volumes of the 
Legislative Series. 


OTHER BOOKS RECEIVED 

Government Corporations and State Law, by Ruth 
G. Weintraub. 1939. New York: Columbia Uni- 
versity Press. Pp. 200. $2.75. 

The Theory and Practice of Modern Taxation, by 
William Raymond Green. Second Edition. Revised 
and Enlarged. 1938. Chicago: (205 W. Monroe 
Street) Commerce Clearing House, Inc. Pp. viii, 364. 
$3.50. 

A Century and a Half at the New York Bar being 
The Annals of a Law Firm and Sketches of Its Mem- 
bers, with Brief References to Collateral Events of His- 
torical Interest, by Henry W. Taft. 1938. New York: 
Privately Printed. Pp. xv, 305. 

The International Responsibility of States for De- 
nial of Justice, by Alwyn V. Freeman. 1938. London. 
New York. Toronto: Longmans, Green and Co. Pp. 
xix, 758. 

The Dust Bin, by Nathan Boone Williams. 1938. 
Washington, D. C.: W. F. Roberts Company. Pp. xi, 
304. Cloth $2.00. 

Patent Tactics and Law: What the Industrial Ex- 
ecutive and Engineer Should Know About Patents, by 
Roger Sherman Hoar. (A Revised Edition of “Pat- 
ents.” 1939. New York; The Ronald Press Company. 
Pp. xv, 315. $4.50. 

Report on the International Law of Pacific Coastal 
Fisheries, by Joseph Walter Bingham. 1938. Stan- 
ford University: Stanford University Press. Pp. vii, 
75. $1.00. 

Federal Examinations Before Trial and Deposi- 
tions Practice at Home and Abroad, by P. S. Dyer- 
Smith. 1939. New York: Baker, Voorhis & Co. Pp. 
Ixxix, 1076. 

Essays Dedicated to Mr. Justice Cardozo. 1939. 
Published by Columbia Law Review, Harvard Law 
Review, Yale Law Journal. Pp. 137. $1.50. 

The Law of Suretyship and Guaranty, by William 
V. Hagendorn. 1938. Brooklyn, New York: Pri- 
vately printed. Pp. xv, 126. $1.00. 

Cost Under the Unfair Practices Acts, by Robert 
Tannenbaum. 1939. Chicago: The University of Chi- 
cago Press. Pp. ix, 65. $1.00. 
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Professor of Law, University oj Chic ago 


CORPORATIONS 

Federal Licensing of Business Corporations, James 
J. Robbins, 13 Tulane L. Rev. 214. (F. ’39; New Or- 
leans, La. ) 

A brief political history of proposals to license 
business corporations by the national government in 
troduces the reader to the current Borah-O’Mahoney 
bill. In the days of the first Roosevelt and Taft there 
were conservatives who advocated such legislation as 
a way of avoiding the harassment of state regulations. 
This was a way of perpetuating a policy of laissez faire. 
But the conservatives “limited their bills to voluntary 
incorporation.” The progressives wanted compulsory 
registration and licensing. ‘The present bill proposes 
to exclude from interstate commerce any corporation 
above a minimal size which has not been licensed by the 
Federal Trade Commission.” The license is condi- 
tioned upon the acceptance by the corporation of re- 
quirements as to (1) publicity, (2) corporate organi 
zation and finance, (3) trade practices, and (4) labor. 
Possible constitutional objections are examined but it 
is concluded “on the whole” that the bill is within the 
constitution. “It is too late to contend that Congress 
is devoid of the power to turn its attention to one of 
the great problems of our time—that of correlating the 
power of the modern corporation with the ends of the 
modern state.” 

LEGAL HISTORY 

Juries As Judges Of Criminal Law, Mark De- 
Wolfe Howe, 52 Harvard L. Rev. 582. (F. ’39; Cam- 
bridge, Mass.) 

Here is an opportunity for those who enjoy ex- 
amining the history of legal ideas. Bushell’s Case 
marked the end of attaint. Thereafter arose this ques- 
tion: by admission a jury in a criminal case has the 
power to disregard the court’s instructions; if it has 
that power, “why has it not the right?” For many 
years in our history juries were specifically instructed 
that they could disregard the judge’s opinion of the 
law and determine the law for themselves. But this 
“right” was denied in an elaborate opinion by the U. S. 
Supreme Court in 1895, two judges dissenting. The 
assertion of the right, its confused development, its de- 
cline, and finally its fall are traced in a number of our 
states. Today the “right” is almost universally denied 
and “the public and the profession seem content to let 
the matter rest where it lies.” Maryland and Indiana 
by constitutional provision preserve the jury’s “right,” 
but even in those states qualifications are appearing. 
The striking shift in point of view is especially inter- 
esting because several courts rode hard over statutory 
and constitutional barriers in order to change an earlier 
rule. They did it with “fierce resolution and deceptive 
ingenuity.” This bit of history is significant as show- 
ing “the conflict between the people’s aspiration for 
democratic government and the judiciary’s desire for 
the orderly supervision of public affairs by judges.” 


PUBLIC LAW 


Legislative Practice Regarding Tort Claims 


Against The State, Charles B. Nutting, 4 Missouri L. 
Rev. 1. (Ja. ’39; Columbia, Mo.) 

Whether the states in the union should be liable 
for their torts is not considered. The discussion con- 
cerns the present legislative practice and primarily as 
to tort liability. Fourteen states by statutes authorize 
suits against the state on claims; but this has been 
inerpreted not to include negligent conduct of state 
agents. Most courts hold, also, that a mere legislative 
authority to sue does not constitute as assumption of 
liability; it “merely creates an additional remedy for 
enforcing such liability as already existed.” Consid- 
eration is given to the courts of claims in Illinois and 
New York; boards or commissions in Arkansas, Mich- 
igan, and Tennessee; the assumption of liability for 
specified injuries absent a general assumption; special 
legislation granting permission to named individuals to 
sue the state, a basically unfair method ; and finally the 
most objectionable method of dealing with the problem 
by making private appropriations for the relief of 
individuals. This last method, however, has not met 
with constitutional objection in most courts, provided 
only a moral obligation exists. 

RATE REGULATION 

The “Fair Value’ Merry-Go-Round, 1898 to 
1938: A Forty-Year Journey from Rates-Based-On- 
Value to Value-Based-On-Rates, Robert L. Hale, 33 
Illinois L. Rev. 517. (Ja. 39; Chicago, III.) 

According to one of “the irreverent” the Supreme 
Court has at last tripped itself over its conceptions of 
rate making. As a result: “We can thus find what 
rates are reasonable only by first ascertaining the value 
of the property, and we can ascertain the value of the 
property only by first finding what rates are reason- 
able.” The ensuing discussion may be clear to experts 
on this subject-matter but it is not to the novice writing 
this summary. But there is interest in the conclusion 
of Professor Hale that the Supreme Court after forty 
vears has reached a position “from which it can be 
clearly seen that ascertainment of replacement cost is 
but a futile ceremony.” Apparently, however, the 
court does not fully realize this and the author calls 
for the laying of the ghost of Smyth v. Ames. 

TAXATION 

The Sales Tax in Interstate Commerce 52 Har- 
vard L. Rev. 617. (F. ’39; Cambridge, Mass.) 

Starting with Robbins v. Shelby County Taxing 
District the discussion progresses to recent decisions 
where the Supreme Court is concerned that interstate 
commerce pay its just share of the state tax burden 
without, however, being subjected to cumulative bur- 
dens not imposed on local commerce: The Robbins case 
in 1887 decided that an agent soliciting orders for an 
extrastate merchant, who would subsequently fill the 
orders by interstate shipment, could not be subjected 
to a license tax of a fixed amount for pursuing his 
occupation. The idea was that such a tax would be 
a real barrier to the development of interstate trade 
by protecting local merchants from outside competitors. 
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This decision is not harmful but trouble arises from a 
statement in the opinion: “Interstate commerce cannot 
be taxed at all, even though the same amount of tax 
should be laid on domestic commerce.” A question 
presents itself: is a general sales tax imposed on inter- 
state sales valid? The author is persuaded that the 
Supreme Court should sustain now a general sales tax, 
when imposed by the buyer’s state, even on interstate 
sales. Reasons: (1) nondiscriminatory state taxes 
upon the sale of goods, after interstate transportation 
into the taxing states in or out of original packages, 
have been sustained since as well as before the Robbins 
decision: (2) danger of inequality and discrimination 
which brought about the Robbins’ decision do not exist 
with a general sales tax imposed by the buyer’s state ; 
and (3) the policy of preserving equality between 
competing merchants is largely satisfied by a general 
sales tax of the type mentioned. 
TAXATION 

Administrative and Judicial Procedure for Federal 
Income, Estate, and Gift Taxes—A Criticism and a 
Proposal, Roger John Traynor, 38 Columbia L. Rev. 
1393. (D. ’38: New York City. ) 

Forty-three pages are devoted to proving that the 
present administrative and judicial machinery for the 
determination of federal income, estate, and gift tax 
liabilities has produced costly delays and uncertainties 
and to new proposals for improving the machinery. 
A few impressive points in this very thorough discus- 
sion are: (1) in 1937-38 of the dockets closed in the 
Board of Tax Appeals, 73.6% were closed by agree- 
ment; (2) the Board, as now constituted, can itself 
hardly handle more than 25% of the petitions filed 
with it; (3) “the Board is merely one of 87 tax 
tribunals of original jurisdiction whose decisions have 
equal rank as precedents”; thus it is impossible to 
obtain uniformity of decision in tax cases; (4) when 
established, the Board was conceived of as an admin- 
istrative agency of skilled technicians and it was not 
expected that it would become in fact a court; (5) tax 
law differs from circuit to circuit until the Supreme 
Court decides the issue, but the average case takes 
nine years before a decision by the Supreme Court can 
be had. The proposed changes in administrative pro- 
cedure contemplate a compulsory disclosure of the 
facts so that the preliminary conference between the 
governmental conferees and the taxpayers will be more 
effective in settling the disputes in the administrative 
stage. Thus it is hoped that in the cases that came 
before the Board, the factual issues would be elim- 
inated. The judicial review by the Board would be 
exclusive in the original jurisdiction; the refund juris- 
diction of the district courts and the court of claims 
would be eliminated. The Board would be decen- 
tralized into five divisions and appellate jurisdiction 
would be concentrated in a single court of tax appeals. 
Appeals from this court would lie by certiorari to the 
Supreme Court 


TAXATION 


Recent Cases on the Doctrine of Intergovernmental 
Tax Immunity, Lucien W. Shaw, 8 Brooklyn L. Rev. 
"38. (O. ’38; Brooklyn, N. Y.) 


On April 25, 1938, President Roosevelt proposed 
that Congress impose an income tax upon state and 
local governmental salaries and upon the interest on 
the bonds of these governments. How far has the 
United States Supreme Court moved toward this goal 


without any specific legislation to encourage it to do so? 
“In the cases at the last term, the court indicated that 
it is now willing to engage in study of the practical 
effects of the tax before it, and if the tax does not im- 
pose a serious burden upon the government being taxed, 
the levy will be upheld.” After reviewing Helvering 
v. Gerhardt, Allen v. Regents, Helvering v. Mountain 
Producers Corporation, James v. Dravo Contracting 
Co., and Helvering v. Therrell, the conclusion is that 
the best way to attain the proposed end is to tax directly 
the incomes of the employees of state and local govern- 
ments rather than to submit a constitutional amendment 
to confer that authority. The national government 
should consent to similar taxation by the states of na- 
itonal employees. “The probabilities seem very high” 
that the Supreme Court will now permit non-discrim- 
inatory income taxes to be applied to all public officers 
and employees, regardless of the functions they per- 
form. There is hope, also, that a statute to tax directly 
the interest upon state and local governmental bonds 
will be sustained. Despite no modern decisions on the 
taxation of such income, the “burden theory” of the 
Gerhardt case would seem to support this suggested 
statute. 


TORTS 


Proximate Cause In Negligence—A Retreat from 
“Rationalization,” Charles O. Gregory, 6 U. of Chicago 
L.. Rev. 36 (D. ’38; Chicago, III.) 

Perhaps in your days in law school you learned 
the meaning of proximate cause. If so, it seems to be 
an illusion. Professor Gregory has set forth his con- 
fession. He is an agnostic on the subject. The elab- 
orate analyses of several of the previous scholars are 
largely for naught. Edgerton, now a Judge, and Green 
receive compliments along with criticisms. In addition. 
there appears to be no higher wisdom than Street's 
utterance that no definite principle can be laid down 
by which to determine what is proximate and what is 
remote; on the contrary this problem is to be deter- 
mined “on the facts of each case upon mixed consid- 
erations of logic, common sense, justice, policy and 
precedent.” Nevertheless, different views are set 
forth: (1) English; (2) Pennsylvania; (3) Cardozo’s ; 
(4) Andrew’s; and (5) intervening agency. These 
are analyzed and preference is expressed for the 
alleged English view as the only one “that seems to 
be clear cut and fairly understandable.” But C. O. 
Gregory confesses that he does “not know what the 
English view is”—. All of this is rather discouraging 
to a person who wishes to learn about the law of 
proximate cause. Here is his solace: “If we deal only 
with the average types of cases that come up, by and 
large it doesn’t make much difference which view is 
employed to rationalize decisions, since, with a few 
exceptions, the results will be fairly homogeneous 
anyway.” 
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London Letter 


Etiquette 
HE Annual Statement of the General Council of 
the Bar for 1938 has recently been issued and, as 
usual, it contains a number of decisions on ques- 

tions relating to professional conduct and practice 

The Council, on being asked to reconsider a ruling 

which they gave in 1935 to the effect that it is not per 

missible for a barrister to hold the position of a sal- 
aried adviser to a company and to practice at the Bar, 
re-affirmed that ruling. A barrister asked whether it 
would be consonant with his position as a practising 
barrister for him to accept a post with a publishing 
firm as sub-editor of legal text-books at a salary. 

There was no question of his being legal adviser or 

taking part in the management of the business of the 

firm. It was decided that there was no objection to 
his accepting such a post. 

In a Crown Colony in which the professions are 
fused a Chief Justice was anxious that barristers who 
are enrolled to practice as barristers and _ solicitors 
should have some experience of work in a Solicitor’s 
office before commencing to practice in that Colony. He 
asked the Council whether there was any objection to 
a member of the English Bar, who has no intention 
of practising at the English Bar, becoming a student 
in the office of a solicitor immediately after call to the 
4ar. The Council expressed the opinion that it is not 
permissible for a member of the English Bar to be in 
a solicitor’s office in England after call to the Bar. 
There is, however, no objection to a bar student being 
in the office of a solicitor, as a pupil, for a period of 
not more than twelve months altogether. But such 
student must cease to be a pupil in the solicitor’s of- 
fice at least six months before his call to the Bar, and 
he is required to make a declaration to that effect 
when applying for Call. 

Reading in Chambers 
The majority of people intending to practice at 

the Bar in England make it a rule to go into the 
Chambers of a practising barrister as a pupil, for six 
months or a year. The fee demanded from pupils has, 
hitherto, been one hundred guineas for twelve months 
and fifty guineas for six months. The Council has 
now decided that there is no objection to a barrister 
accepting a less fee, or no fee, in either case for rea 
sons which satisfy him. The fee payable by the pupil 
to the clerk of the Barrister with whom he is study- 
ing was fixed by the Council, in 1925, at three guineas 
for one year and two guineas for six months. It has 
always been contrary to professional practice for a 
King’s Counsel to take a pupil to read with him in 
Chambers. A barrister, who was made a King’s Coun- 
sel at a time when he had a pupil reading with him, 
asked the Council what his position with regard to 
the pupil then was. The answer was given that in 
such circumstances the King’s Counsel is not entitled 
to keep the pupil, and that the practice is to find, with 
the pupil’s approval, another junior barrister with 
whom to read, or to return to the pupil part or the 
whole of the fee. 

Reading in Chambers was, at one time, the rec- 
ognised method of preparation for practice at the Bar, 
and Serjeant Stephen, in an early edition of his “Com- 
mentaries,” says “the business of legal education has 
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in fact been long conducted in private channels—a 
method which experience has proved to be efficacious, 
the usual plan being to obtain admission into the cham- 
bers of a practising barrister, conveyancer or special 
pleader, where, in addition to the opportunities of ob 
serving the course of practice, the pupil enjoys for 
some years the advantage of tuition in the grounds and 
principles of the law.” It is on record that Lord 
Somers, who was a student of the Middle Temple in 
1669, and known to Sir Francis Winnington, had the 
run of his friend’s chambers and saw, and assisted in, 
the work being done there. Lord Campbell in his 
account of Lord Thurlow states that it was then the 
usual custom to place the aspirant for the Bar, as a 
pupil, in the office of a solicitor, where he was sup- 
posed to learn how actions were commenced and con- 
ducted, with the practice of the different courts of law 
and equity. 

Law of Libel 

A Bill to amend the law of libel came up f 
second reading in the House of Commons on the 3rd 
February last. It had for its object the amendment 
of the law as applied to newspapers and other publica- 
tions, to authors and distributors. It sought to limit 
the liability of such defendants in actions for libel to 
cases where there has been wrongful intent or negli- 
gence, and to impose a duty upon the judge, where 
several defendants are liable in damages for a libel, to 
apportion the damages between the various defendants 
and to enter separate judgments for such apportioned 
amounts, according to the judge’s estimation of each 
defendant’s degree of responsibility. It also provided 
that the plaintiff should not be entitled to recover gen- 
eral damages for injury to his reputation unless he gave 
real evidence of the fact that his reputation had suf- 
fered or might suffer by reason of the libel or slander. 
It also had for its object the protection of newspaner 
reports of proceedings to which members of the public 
are admitted and to reports of meetings of public com 
panies. 

In moving the second reading of the Bill, Sir 
Stanley Reed said that there had grown up in recent 
years a new class of libel action which was sometimes 
called gold-digging and for which there was a shorter 
and much more appropriate term. In this practice men 
of little or no reputable character, egged on, sometimes, 
by speculative solicitors, and encouraged by uncertain- 
ties in the law, brought frivolous actions for libel on 
the off chance of getting something out of the news 
paper, the publisher and the author. Very few appre 
ciated the magnitude to which these evils had attained. 
For every case that came for trial at least 100 were 
settled out of Court, not because the plaintiff had been 
lidelled, not because there was not an adequate defence, 
but because the law was so uncertain, the latitude al- 
lowed to juries in respect of damages so great, and the 
prospect of recovering costs so small that it was cheaper 
to suffer this blackmail than to seek the protection of 
the Courts. 

Mr. A. P. Herbert, who will be remembered for 
his successful efforts to reform the divorce law, sup- 
ported the bill and spoke in his usual delightfully hu- 
mourous style. After pointing out the unreason of the 
present state of things he gave a few illustrations to 
emphasize his contentions. There was a case in 1927, 
he said, in which a photographer went to a race meeting 
and in the paddock photographed a gentleman and a 
lady. The gentleman told him, “This is my fiancée,” 
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and that was the caption which was placed under the 
photograph. Afterwards the gentleman’s real wife 
brought an action saying that the caption, “Mr. Smith 
and his fiancée” was libellous upon her, because it was 
suggested that while she was living with him she was 
living in a state of concubinage, and was not his lawful 

to the Court of Appeal and the 


wife. That case went 
was not a question of careless- 


lady succeeded. ‘That 
ness on the part the newspaper, it was not even a 
mistake on their part, for they had put down accurately 
and perfectly innocently, the information given them 
by the parties concerned. 

In what was known as the Tombstone Case a gen- 
tleman, who again had not -been living with his wife, 
but 1 more happy life with some other 
lady, set up a tombstone bearing the words “My dearly 
Beloved Wife.” An action was brought by the real 
wife on the ground that that was a libel upon her. For 
some reason the action succeeded. Mr. Herbert men- 
tioned the case of a cautious editor who had given 
the name of Blank to a fictitious bookmaker, but un- 
fortunately a real bookmaker named Blank came along 
and complained. Some people ask why authors used 
such simple nam Why not take complicated names 

a name like Portwine for instance? As a matter of 
fact there are ten Portwines in the London Telephone 
Directory, and names like Japhet, Noah, Mars, Venus, 
nearly all the characters of Peter Pan, Wellbeloveds, 
Dearloves, Lovelys, a Herbage and a Grass, Virtue, 
Vice, Butter and Cheese. 

Sir Donald Somerville, the Attorney-General, said 
that it must be agreed that the law relating to libel did 
need overhaul and reconstruction. The Government 
has decided that this reconstruction should take place. 
The Bill only attempted to deal with certain aspects of 
the question, and the Lord Chancellor had decided to 
set up a Committee, as soon as might be, to consider 
the matter from a more fundamental and more general 
point of view. On this promise given by the Govern- 
ment the Bill was withdrawn. 

Law Reporting 

From time to time the multiplicity of Law Reports 
has given rise to serious discussion by those who are 
most affected by Barristers and solicitors have been 
greatly concerned by the mounting cost of keeping up to 
date the various series of reports now being issued, 
most of which are largely duplicates of each other ; but 
all of which are customarily cited in the Courts. The 
cost of purchasing, binding, and more especially, hous- 
ing the volumes presents increasing difficulties. The 
Law Libraries also are constantly experiencing similar 
trouble in accommodating the rapidly increasing num- 
ber of Reports of Cases, in addition to the many legal 
statutes, encyclopaedias, and text- 
hooks, and would welcome a practical solution of the 
difficulty which would lessen the pressure on their space 
and, at the same time, give efficient service to the pro- 
fession. 

In the chapter of written 
about nineteen hundred years ago, the Preacher says 
“Of making many books there is no end; and much 
study is a weariness of the flesh.” Had he been able 
to experience even some of the difficulties with which 
the present day lawyer has to contend, in this respect, 
he might have been even more emphatic in his warning. 
Much more recently the Reports of cases have been 
unfavourably criticised. In 1762 Sir Michael Foster 
“many of the hasty, indigested things, called 


was having 


periodicals, digests, 


twelftl Ecclesiastes, 


wrote: 
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mere fragments of learn- 
ing, the rummage of dead men’s papers or the first 
essays of young authors, have been the bane and scan- 
dal of the law considered as a science founded upon 


reports of adjudged cases... 


principle.” He called them “the ignus fatui of the pro- 
fession; they always bewilder the reader, and fre- 
quently mislead him.” Macqueen, himself a reporter, 
wrote in 1857 “their oppressive prolixity . . . the pov- 
erty of their ordinary materials, the expenditure of time 
and money which they occasion, are not chargeable 
against the ill-rewarded enthusiasts who compose them. 
Thus Mr. A. publishes a long case simply because Mr. 
B. has published it, or may publish it, under a similar 
misapprehension respecting Mr. A. So, again, Messrs. 
C. D. E. and F. are respectively operated upon by the 
like curious rivalry. Each fears the omission by him- 
self of something that may be cited from another. 
Hence, the Reports recommend themselves to buyers, 
not as containing the good cases, and the good dicta, 
but as containing all the cases and all the dicta. No 
wonder that the speculation of the publishers proves 
sometimes worse than that of those whom they employ. 
The remedy, we fear, cannot reasonably be looked for 
until there is established—what was once called Lord 
srougham’s dream—a Minister of Justice. Such an 
officer would do something to extract the brains of the 
old reports, and something to place the new ones under 
supervision with a view to general reference.” 

We have not yet a Minister of Justice but steps 
have now been taken by the Lord Chancellor, Lord 
Maugham, to find a means of curtailing the number of 
reports issued. He has appointed a Committee, with 
Mr. Justice Simonds as Chairman, to consider the mat- 
ter and advise him upon it. In addition to the Chair- 
man, the Committee consists of Mr. Justice Wrottesley, 
Prof. A. L. Goodhart, Mr. S. L. Holmes, Mr. Trevor 
Hunter, K. C., Mr. C. Le Quesne, K. C., Mr. N. L. C. 
Macaskie, K. C., Mr. R. F. Roxburgh, K. C., Mr. J. 
H. Stamp, Prof. P. H. Winfield, and Mr. J. F. Wood- 
thorpe. There is little doubt that such a Committee 
will find a way to relieve the profession of what is at 
present a great burden and, at the same time, suggest 


a method by which reliable reports of cases may be 
rendered available to the Bar and solicitors without 
undue delay. Professor Goodhart contributed an illu- 


minating article on the subject to the January number 


of the “Law Quarterly Review.” 
Judicial Appointments 

Mr. James Dale Cassels, K. C., and Mr. Hugh 
Imbert Periam Hallett, K. C., have been appointed 
Justices® of the High Court of Justice, King’s Bench 
Division. Mr. Justice Cassels was born in 1877 and 
educated at Westminster City School. Prior to his 
admission to the Middle Temple on the 11 November, 
1905, he had been a journalist for fourteen years. He 
was called to the Bar in 1908, became a King’s Counsel 
in 1923 and was called to the Bench of his Inn on the 
2nd May, 1929. He was a Member of Parliament for 
Leyton W. from 1922 to 1929 and for Camberwell 
N.W. from 1931 to 1935, when pressure of Bar work 
made it impossible for him again to stand for election. 

Mr. Justice Hallett is fifty-two years of age. He 
was President of the Oxford Union Society in 1908, 
was called to the Bar at the Inner Temple in 1911, and 
was appointed a King’s Counsel as recently as 1936. 
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NEW FEDERAL RULES OF CIVIL PROCEDURE AND 


DEFENSE OF TORT ACTIONS COVERED BY CAS. 
UALTY INSURANCE 





By FRANK I, NESBIT 
Member of the Washington, D. C., Bar 


N September 16, 1938 the new l’ederal Rules of 
ea Civil Procedure went into effect in all Federal 

District Courts and all the courts of the District 
of Columbia. They establish one form of action, 
abolishing all distinctions between law, equity and 
extraordinary writs such as mandamus, pursuant to the 
Act of June 19, 1934 (48 Stat. 1064; U.S.C. Tit. 28, 
Secs. 723b, 723c). In addition they constitute one 
cencisely stated, comprehensive body of rules covering 
all phases of civil procedure in place of the conflicting 
rules of the 48 states in law actions and the maze of 
court rules, orders, statutes and English and American 
decisions which has heretofore been the source of our 
rules of procedure in the Federal courts under the 
Conformity Act. These rules are the result of more 
than three years of intensive effort by Federal prac- 
titioners, judges and teachers of law to develop the 
most effective and modern system of civil procedure 
that could be devised and the result is admirable. At 
last after more than 20 years of agitation, consistently 
opposed by certain Senators, especially Senator Walsh 
of Montana, and certain Congressmen, procedure in the 
Federal Courts has been “streamlined” and modernized. 

These changes are of great importance to attorneys 
representing insurance companies. The Federal Courts 
have always been the principal forum for suits involving 
the contract of insurance, whether life, fire, casualty, 
health and accident or other forms. In addition to these 
suits, today and increasingly in the future, I believe, 
tort actions, defense of which is assumed by insurance 
companies, will be decided in the Federal and District 
of Columbia Courts. The increasing use of the auto 
mobile in interstate transport of both persons and 
freight, vendor’s and manufacturer’s public liability 
arising from the use of goods sold across the state lines, 
O. L. & T. liability policies on stores, theatres, and 
other places of business owned by nationwide corpora 
tions and other lines, indicate the probability of increas 
ing resort to the Federal and District of Columbia 
Courts. 

This article makes no attempt at a comprthensive 
discussion of the new rules which can be found in 
several new text books and in proceedings of the insti- 
tute held by the American Bar Association in recent 
months! but only seeks to call attention to some of their 
outstanding changes and advantages from the stand 
point of the active trial lawyer representing insurance 
companies in the Federal Courts. Further suggestions 
and comments from active practitioners will be wel- 
comed by the author for utilization in further dis- 
cussion. We should all endeavor to cooperate to make 
these new rules, which have been placed in our hands, 





1. Federal Rules of Civil Procedure and Proceedings of 
the American Bar Association Institute, Cleveland, Ohio (1938) 
published by the American Bar Association; P. D. Edmunds, 
Federal Rules of Civil Procedure, 2 volumes (1938) Callaghan 
and Company, Chicago, Illinois; James W. Moore and Joseph 
Friedman, Federal Practice under the New Federal Rules, 
3 volumes (1938) Matthew Bender & Company, Albany, New 
York. 
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effective, remembering that the courts exist for the 
litigant, not the lawyer, and their object is speedy 
justice. 

The most effective results from this article will, | 
believe, be obtained by keeping a copy of new rules 
beside one as one reads, for constant reference. 

1. Pleading. 

Pleading is greatly simplified, at least in those Fed- 
eral Districts located in states where common law 
pleading or some of the less advanced codes were in 
effect. Conformity to state practice and procedure in law 
actions need no longer be considered. There is a single 
uniform system for all civil actions in Federal District 
Courts prescribed by the new rules. This is a great 
advantage for the attorney practicing in more than one 
Federal District. But as the new rules take most of 
their features from the most modern state pleading 
codes and the Federal equity practice, the provisions 
will be familiar in their general outlines to practitioners 
in the numerous code states. In additidn to this the 
rules of pleading themselves are so fully and clearly 
stated that detailed discussion seems unnecessary. Lib- 
erality in joining claims and counter-claims under Rule 
18, even though in tort and contract, may afford ground 
for Federal jurisdiction by combining claims even on 
a promissory note and an automobile collision to equal 
the jurisdictional amount, where the case is not other- 
wise of Federal cognizance. Rule 81(c) deals with the 
application of the rules to cases removed from a state 
court to a Federal court and further procedure therein. 

2. Third Party Practice. 

Under Rule 14 an important innovation in Federal 
practice is introduced which will often prove of great 
advantage, particularly where it is not allowed in the 
state courts in the territory of the Federal District 
Court. This rule permits the defendant to bring into 
the action as a third-party defendant any person not 
already a party who is or may be liable to the defendant 
or the plaintiff for all or part of the plaintiff’s claim 
against the defendant. This practice seems to have 
originated in admiralty? and is permitted by statute in 
Pennsylvania, Wisconsin, Illinois, Louisiana and New 
York. It is of great importance in actions defended 
on behalf of insurance companies where plaintiff has 
selected one of several joint or concurrent tort feasors 
as the only defendant. Under this rule the defendant 
may bring all others involved as responsible for the 
occurrence by their negligence and make them third- 
party defendants, even where one of them is the wife, 
husband, parent or child of the plaintiff* or the employer 
of the plaintiff, who has discharged his obligation to 
the plaintiff under a workmen’s compensation statute. 


2. U. S. Supreme Court Admiralty Rules (1920) Rule 
56, Right to Bring in Party Jointly Liable; this practice is 
also followed in England, The Annual Practice (1937) 
Order 16A. 





3. See C. O. Gregory, Legislative Loss Distribution in 
Negligence Actions. University of Chicago Press 1936, 
pp. 33-41 
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The rule may also be availed of where the third-party 
has contracted, or is by reason of some fact situation, 
legally obligated to indemnify the defendant against the 
claim asserted by the plaintiff in the suit. I do not 
believe the existence of Rule 14 or 18(b) will permit 
the plaintiff to join the company insuring the defendant 
as a co-defendant in a Federal Court because the com- 
pany has no liability to the plaintiff either in tort or 
contract. Rule 17(a) requires every action to be prose- 
cuted by the real party in interest, but there is no similar 
requirement as to defense. But it should be borne in 
mind if any dispute over coverage, policy terms or 
compliance by the insured with policy conditions arises 
between the insured and tlre insurer and a suit is filed 
making the insured defendant, he then would probably 
have a right to file a third-party complaint against the 
insurer making it a party. This should be provided 
for in non-waiver agreements under which defense of 
suits is undertaken by the company, notwithstanding 
a dispute with the insured. In other words, if there 
is no dispute between the insurer and the insured and 
the former is performing all of its obligations under 
the policy, the insured would have no cause of action 
against the insurer which would enable the insured, 
who was a defendant in a tort action, to bring in the 
insurer as a third-party defendant under the new rules. 

3. Discovery and Depositions. 

In defense of insurance cases some or all of the 
following steps should be taken depending on the cir- 
cumstances of each case: 

(1) Obtain an order the physical or mental 
examination of the plaintiff under Rule 35(a). Obtain 
an order in all cases unless the plaintiff himself (before 
suit) or his attorney of record signs a statement that any 
examination voluntarily allowed without order of court 
is subject to all the provisions and conditions of Rule 35. 
This is for the purpose of securing to the defendant the 
benefits of Rule 35(b)(2) particularly copies of all reports 
of plaintiff's physicians and waiver of plaintiff’s privilege 


for 


as to all other persons who have examined or may examine 
plaintiff. 
(2) Take the deposition of the plaintiff or any im- 


portant witness for the plaintiff under Rules 26, 28, and 
30. These depositions may be for purpose of discovery 
only, or for use at the trial or both. 

(3) Prepare written interrogations to be answered 
by plaintiff under oath under Rule 33 if any doubt exists 
as to names and addresses of his witnesses, hospitals where 
he has been a patient, names and addresses of doctors who 
have treated him, prior injuries, etc 

(4) After pleadings are closed, prepare and serve 
on plaintiff a written request for the admission of the 
genuineness of any document under Rule 36 which may 
include 

(a) copy of police incidental or blotter report. 

(b) a scale map of the intersection or place where 
the accident occurred 


(c) statements signed by the plaintiff. 

(d) death certificates. 

(e) hospital admission reports. 

(f) possibly prints of photographic negatives of 


scene of accident, objects, vehicles, etc. This question is 
uncertain and will have to be settled by decision. The 
English practice which was largely followed as a model 
does not seem to have settled the question.* 

Photographs can usually be agreed on at pre-trial hear- 
ings (see below 4). 

And the truth of any fact set out in the request 
for admission, such as: 


4. “The 
Maxwell, Ltd 





Annual Practice” 1937, published by Sweet & 
C. 2 London, England. 


3 Chancery Lane, W 
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(a) names, width, grade and direction of streets. 

(b) location and exact description and measure- 
ments of physical objects involved in the suit. 

(c) condition of the weather and light at time of 
accident as derived from Weather Bureau certificates. 

(d) character of marks, glass, foreign substances, 
etc. observed at the place involved in suit. 

(e) plaintiff's earnings, length of time away from 
work, amount of medical and hospital bills, etc., etc. 

Many other kinds of documents and facts will 
suggest themselves to experienced trial counsel to be 
dealt with under this important rule 36. 

The purpose of main subdivision V “Depositions 
and Discovery” of the new rules is to bring all the facts 
to light before trial, thus avoiding surprise and saving 
time and expense. It should no longer be possible in 
the Federal Courts for a plaintiff with a fake or exag- 
gerated claim to play his cards close to his vest if faced 
by alert defense counsel familiar with the new rules. 

4. Pre-trial Procedure. 


Rule 16 although short is highly important and 
should always be utilized to the fullest possible extent 
by defense attorneys. It is not mandatory but dis- 
cretionary with each District Court but it is believed 
that it will be given increasing use as its advantages to 
all concerned become more familiar to the Federal bench 
and bar. It is modeled largely on the English practice 
known as “Summons for Directions” adopted by the 
High Court of Justice under the English Judicature Act 
about 1883. In view of this, English decisions and 
orders may prove useful in settling disputed questions. 
The best source of English authorities on these ques- 
tions is “The Annual Practice,” a book published 
annually in London, referred to above. In 1932 | 
was in London and had an opportunity to study the 
system in operation at first-hand and am convinced of 
its great importance and value. 

A similar practice has been used in the cities of 
Boston, Cleveland, Detroit and Los Angeles and in the 
State of New Jersey. See Sutherland, “The Theory 
and Practice of Pre-trial Procedure” 36 Michigan Law 
Review 215; Report of the Committee on Pre-trial 
Procedure, Hon. Joseph A. Moynihan of Detroit, 
Chairman, to Section of Judicial Administration, Amer- 
ican Bar Association, Cleveland, Ohio, July, 1938. 

As the rule is so admirably and clearly worded, 
the important part of it is here quoted (Rule 16): 

“Pre-Trial Procedure; Formulating Issues. In any 
action, the court may in its discretion direct the attorneys 
for the parties to appear before it for a conference to 
consider : 

“(1) The simplification of the issues; (2) The 
necessity or desirability of amendments to the pleadings; 
(3) The possibility of obtaining admissions of fact and 
of documents which will avoid unnecessary proof; (4) The 
limitation of the number of expert witnesses; (5) The 
advisability of a preliminary reference of issues to a master 
for findings to be used as evidence when the trial is to 
be by jury; (6) Such other matters as may aid in the 
disposition of the action. The court shall make an order 
which recites the action taken at the conference, the 
amendments allowed to the pleadings, and the agreements 
made by the parties as to any of the matters considered, 
and which limits the issues for trial to those not disposed 
of by admissions or agreements of counsel; and such order 
when entered controls the subsequent course of the action, 
unless modified at the trial to prevent manifest injustice.” 

Very little can be added as comment, except to 


emphasize that the clarification of the issues and the 
final settlement before trial of all undisputed questions 
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of fact, is, in my opinion, the most important part of 
the rule. Defense attorneys who are usually in the 
habit of preparing their cases for trial carefully, should 
take full advantage of this rule to force the careless 
or incompetent plaintiff's attorney to boil his case down 
to the essential issues, eliminate dead wood and get it 
ready for trial. Careful action under the rules should 
result in a great saving of time and expense and im- 
prove the administration of justice. 

5. Trial. 

The most striking change is that made by Rule 
38, providing for trial of all civil actions by the court 
instead of a jury, unless a written demand for jury trial 
is filed by one of the parties. In other words, jury 
trials are no longer a matter of course and trials by the 
court the exception to be had only by the cumbersome 
method of stipulation, but just the reverse. Perhaps 
at first many plaintiffs’ attorneys will be unfamiliar with 
the rule or forget to act in time, thus providing for 
trial of tort actions by the court without a jury. How 
ever, the power is reserved to the court in Rule 38(b) 
to order a jury trial in any case to avoid injustice 
Defense attorneys should insist on Rule 38(d) which 
provides : 

“(d) Waiver. The failure of a party to serve a 
demand as required by this rule and to file it as required 
by Rule 5(d) constitutes a waiver by him of trial 
by jury. 

The common law right of a plaintiff up to rendition 
of verdict to take a voluntary non-suit and begin all 
over again to harass the defendant is severely limited 
and in its absolute form abolished by Rule 41. A 
number of rules are intended to liberalize the rules of 
evidence and get rid of the many unsubstantial techni- 
calities with which this subject has become encumbered 
and which have been a disgrace to American jurispru 
dence (and still are in many of the state courts). These 
changes are fully set out in Rules 43 and 44 which 
should be carefully studied. 

Important changes are introduced regarding motions 
for a directed verdict by Rule 50. The long standing 
rule of the Federal Courts announced by Beuttel vs 
Magone 157 U. S. 154, 159 and followed in Empire 
State Cattle Co. vs. Atchison Ry. Co. 201 U. S. 1 which 
was that if both parties moved for a directed verdict 
at the close of all the evidence this waived a jury trial 
and amounted to a consent by all parties that all issues 
of fact be decided by the court, is abolished. 

Under Rule 50 subdivision (b) providing: 

“(b) Reservation of Decision on Motion. Whenever 
a motion for a directed verdict made at the close of all 
the evidence is denied or for any reason is not granted, 
the court is deemed to have submitted the action to the 
jury subject to a later determination of the legal quesions 
raised by the motion. Within 10 days after the reception 
of a verdict, a party who has moved for a directed verdict 
may move to have the verdict and any judgment entered 
thereon set aside and to have judgment entered in accord 
ance with his motion for a directed verdict; or if a 
verdict was not returned such party, within 10 days after 
the jury has been discharged, may move for a judgment 
in accordance with his motion for a directed verdict. 
A motion for a new trial may be joined with this motion, 
or a new trial may be prayed for in the alternative. If a 
verdict was returned the court may allow the judgment 
to stand or may reopen the judgment and either order a 
new trial or direct the entry of judgment as if the requested 
verdict had been directed. If no verdict was returned the 
court may direct the entry of judgment as if the requested 


verdict had been directed or may order a new trial.” 

it becomes highly important to state all the grounds of 
such a motion fully and clearly and if the case warrants 
it move within 10 days to set aside the verdict and 
judgment and to have judgment entered in accordance 
with the motion for a directed verdict 

6. Appeals. 

Material changes in the method of taking an appeal 
to a United States Circuit Court of Appeals and in the 
form and contents of the record on appeal are made 
by Rules 73, 75 and 76. These rules should be care- 
fully studied whenever an appeal becomes necessary. 
The most useful changes to the practicing lawyer are 
substitution of a simple notice of appeal for the cumber 
some method formerly used and the abolition of the 
requirement that evidence be reduced to narrative form. 
Copies of the stenographer’s transcript of the evidence 
in question and answer form are to be used in accord 
ance with the practice in some forty-three states and in 
England, instead of the vexatious bill of exceptions. 
Neither do assignments of error need to be filed in the 
District Court. All of these changes should result in 
substantial saving in time and expense to all parties. 
See Stone, “The Record on Appeal in Civil Cases” 
23 Virginia Law Rev. 766 (1937) 


a 


Under these new rules we have in the United 
States District Courts after September 16, 1938 one of 
the most advanced and scientific systems of civil proce 
dure in the entire world, the result of several years of 
unremitting and pecuniarily uncompensated effort by 
some of the finest legal minds in the country. Like 
any human institution or form it must be applied and 
made to operate by individual men, in this case, the 
lawyers who practice in the United States District 
Courts and the courts of the District of Columbia. It 
is their obligation and duty to know these rules thor- 
oughly and to endeavor to apply them to serve the 
great purpose for which they were instituted: the better 
and more efficient administration of justice. 


Binder for Journal 

The JouRNAL is prepared to furnish a neat and 
serviceable binder for current numbers to members for 
$1.50. The price 1s merely manufacturer’s cost plus 
expense of packing, mailing, insurance, etc. The binder 
has back of art buckram, with the name “American Bar 
Association Journal” stamped on it in gilt letters 
Please send check with order to JouRNAL office, 1140 
N. Dearborn St., Chicago, III. 


Notice to Junior Bar Conference 
Members 
(From the Chairman) 

Make your hotel reservations for the San Fran 
cisco meeting as soon as possible. The World Fair 
that is in progress there will tax hotel accommodations 
particularly at the time of the annual meeting. The 
Empire Hotel will be the scene of the Junior Bar Con 
ference’s activities. Reservations should be made for 
this hotel through the Reservation Department, 1140 
North Dearborn Street, Chicago, Illinois. 
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THE RESTATMENT AND JUDICIAL DECISIONS— 
STATE BY STATE COMPARISON 


HILE the courts are accepting and citing the 
Wy Restatements of the law of the American Law 
Institute to a degree that gratifies those re- 
sponsible for them and justifies a belief in their perma- 
nent value, an important* work in connection with 
them is being pressed forward with the aid of local bar 
associations, namely, annotations of the restatements of 
the different the have are 
being prepared in a number of the individual States. 
The annotation of the law of a State on a partic- 
ular subject shows how far each section of the Restate- 
ment of that subject is in accord with, or opposed to, 


law been or 


subjects of 


previous decisions of the courts of that State, and also 
shows the points on which there are as yet no local 
a lack is of course most frequent in 
of recent creation, and here the Re- 


decisions. Sucl 
the law of States 
statement off a guide post pointing the way to the 
rule that those who framed it in conform- 
ity with the general current of decision or, where there 
with admitted legal principles and 


found most 


were no decisions 
the requirements of justice. 
The number of local annotations is now so con- 


siderable that has seemed worth while, by classify- 
ing all the annotations of each section of the various 
Restatements, to determine what the 


Restatements have agreed with and what 


percentage of 
rules of the 
percentage have varied from previous decisions, and 
also what percentage of the rules have not been judi- 
cially passed upon according to these annotations. The 
classification proves that the percentage of disagree- 
ment with local law is very slight, and in considering 
even this slight disagreement, it must be remembered 
that the Institute was frequently compelled to state a 
oint as to which courts of various States 


rule upon a { 
have made conflicting decisions, so that disagreement 
with the law of some States was inevitable. 

In compiling the statements the total of the sec- 
tions listed in the four classifications was used as a 
base for computing the percentage figures. Sections 
which were not annotated because descriptive or not 
applicable in the local jurisdiction were not included 
in the percentage computation. The totals in each col- 
umn represent complete sections or parts of sections. 
It was necessary to compile the totals in this manner 
because of subsections. In those instances where a 
section was subdivided, each part of the section was 
checked in the work sheet. In those cases where a 
section fell completely within one of the four classifica- 
tions, no subdivision breakdown was noted; the section 
was recorded as a whole in the appropriate column. 

Statements have been submitted to the American 
Law Institute giving the percentages above described 
on Agency, Conflict of Laws, Contract, Property, 
Torts and Trusts in the various States in which anno- 
tations have been prepared on those subjects. Lack 
of space prevents publication of all the tables but the 
following on the Restatement of Agency furnishes an 


excellent illustration: 


RESTATEMENT OF AGENCY 

No Local Doubtful 

Accord Contra Authority 
x P & & 
2 3 2 = s 3 2 § 
i Sgt ot SH Aa ee Be 
a Ye oo y pe) o Pw! o 
o o x o Fa o z ov 
Jurisdiction Vv. a ~” a ” io wi 3 
California 378 =. 69.0 & a 157 286 7 1.3 
Georgia . . 340 17 30 209 365 6 1.0 
Illinois . . 431 i2 2. 131 23.1 4 7 
Indiana ' 335 2 3 236 410 2 B 
Maryland 362 Ss it 2s me 6FlCUIS 
Massachusetts 418 ® 16 wr 88S 8 1.4 
Michigan . 362 5 9 174 %309 3 } 
Mississippi 313 7 1.3 238 25 32 { 
Nebraska 293 6 1.1 £249 44.9 6 1,1 
Pennsyivania 403 10 18 146 258 7 1.2 
Rhode Island 263 ) 9 297 52 ) 9 
West Virginia 331 11 19 222 39.0 6 1.1 





The following table gives a summary of all the 
statements mentioned above and gives an interesting 
proof of the extent to which the Restatements agree 
with the local law of the various States: 


No Local 
Doubtful 


Accord Contra Authority 

a. 2 a8 2: 2 £4 
AGENCY 1249 62.6 96 1.4 2381 $5.1 63 y 
(Cal. Ga. Ill. Ind. 
Md. Mass. Mich. 
Miss. Neb. Pa. R. I. 
W. Va.) 
ConFLict oF LAWS 5870 49.0 306 2.6 5606 46.8 195 1.6 
(Cal. Col. Ill. Ind. 
Ia. La. Md. Mass. 
Minn. Miss. Mo 
N. Y. Okla. Pa. R 
I. Tenn. Tex. W. 
Va. Wis.) 
CONTRACTS ‘ ...11228 69.8 421 2.6 4163 25.9 274 17 
(Ala. Cal. Col. 
Conn. Fla. Ill. Ind. 
Iowa, Ky. Mass. 
Minn. Miss. Mo. 
Neb. N. H. N. J. 
N. Y. Ohio, Pa. R 
I. S. D. Tex. Wis. 
Wash. W. Va.) 
PROPERTY ......... 314 45.8 14 2.1 352 51.4  # 
(Minn. Miss. Pa.) 
Torts * 75 47.6 38 2.4 767 °48.7 19 1.2 
(Mo. Pa. S. D.) 
TRUSTs ... ; 2668 62.4 84 1.9 1483 34.7 44 10 
(Ark. Col. Mass. 
Miss. N. H. Ohio, 
Pa. R. I. Tex.) 


Comment on the Summary 


It was the purpose of this summary to obtain a 
general survey of the position of the States on the 
propositions set out in the various Restatements. Nec- 
essarily some arbitrary lines had to be drawn since a 
summary reflecting the local position on all matters 
would be so detailed as to impair the general view of 
the whole field. Hence, the attempt was to list each 
section as substantially falling within one of the four 
classifications selected. 
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Since the various annotations differed in the de- 
tail of their organization, it was necessary to reduce 
the varying systems to the uniform plan adopted in 
the summary. Some annotations were made by anno- 
tating the subsection comments. In these instances, as 
in the cases where the annotation was by blackletter 
section, the section was summarized in order to get 
the position of the jurisdiction on the proposition as a 
whole. In compiling the survey the breakdown was 
not carried beyond blackletter subsections. No at- 
tempt was made to record local positions on comments 
and illustrations as such. Thus, local deviations are 
not reflected in their entirety. It was thought neces- 
sary to sacrifice this examination of detail in order to 
achieve the purpose of a general survey of the various 
fields. 

Briefly stated the method followed in making the 
survey was this. The local annotations for each State 
in all subjects were examined. No research in addi- 
tion to that of the annotators was done. Hence, the 
statements made by them were regarded in every in- 
stance as controlling. The position of the State on 
each section was recorded in one of four classifications : 
“Accord,” “Contra,” “No Local Authority” and 
“Doubtful.” “No Local Authority” includes only those 
instances where the proposition in question has not 
arisen in the jurisdiction, but where it is not fore- 
closed. In some jurisdictions the situation presented 
in a section could not arise.’ Such sections were noted 
as “No Annotations” in order to avoid the implication 
that the question was still open. In those cases where 
only part of the subsections of a section were anno- 





1. See for example Pennsylvania Annotations to the Re- 
statement of Property, section 68 et seq 


tated, it was assumed that there was no local authority 
for the other subsections. 

“Doubtful” includes primarily those sections on 
which there is confusion in the local cases, but also in- 
cludes some sections where from the annotation the 
local position was not clear. After the annotations 
had been checked, totals were run for each of the four 
classifications. These totals represent complete sec- 
tions or parts thereof. It was necessary to compile the 
totals in this manner because of the subsections. In 
those instances where there was a breakdown within 
a section, each part of the section was checked in the 
work sheet. In those cases where a section fell com- 
pletely within one of the four classifications, no sub- 
section breakdown was noted ; the section was recorded 
as a whole in the appropriate column. Percentages 
for each classification were computed from these totals. 
These figures were then compiled in statements by sub- 
ject, each state being alphabetically listed therein. 

Since the Restatement deals with the common law, 
statutory modifications were not included in the sum- 
mary. In some instances the annotator simply re- 
corded the controlling local statute without a statement 
of the prior case law. In those instances where the 
statute altered the common law and no prior decisions 
were noted, the section was listed as “No Local Au- 
thority.” This was done only in a few cases. Absent 
an expression by the annotator to the contrary, it was 
assumed that statutes declaring the common Jaw had 
not altered previous case law in the jurisdiction. 

From the foregoing it will be seen that the sum- 
mary does not purport to present an exhaustive state- 
ment with respect to the details of the annotations. Its 
aim has been a summary of the present status of the 
law as embodied in the Restatement. 





Administrative Law: A Prac- 


tical Attitude 

(Continued from page 282) 
rather than the legal form in which its institutions are 
cast which essentially determines whether or not free- 
dom will prevail. There are countries to the south of 
us which have constitutions every phrase of which ex- 
udes professions of democracy and freedom. Yet under 
such constitutions there have flourished the most arbi- 
trary dictatorships. Conversely, we can have true 
democracy without of necessity being bound to some 
particular formula for balancing and checking the 
powers of government. It is interesting to recall that 
the adoption of our constitution was vigorously opposed 
on the ground that it did not adequately separate the 
legislative, executive or judiciary departments (Fed- 
eralist Nos. 47, 48). 

I have illustrated my viewpoint primarily by ref- 
erences to the Securities and Exchange Commission. 
It possesses to the greatest degree a combination of 
legislative, executive and judicial powers. But I am 
confident that the spirit which there prevails is con- 
sonant with that of most other commissions and that 
the leadership which it is displaying in organizing, 
within itself, curbs on possible abuse, is one that will 
be gladly followed, in due course, by other commissions. 

T know that, in its task of internal organization, 
the Securities and Exchange Commission welcomes the 
cooperation of lawyers who, while sympathetic with 





the aims and purposes of the commission, and with the 
administrative process, can bring to bear viewpoints 
which the commission cannot otherwise readily secure. 
[ believe that other commissions are similarly disposed. 
Here, surely, is an opportunity for the Bar to help the 
administrative bodies to evolve in ways which will free 
us of most of the perils which our imagination tends 
to conjure up. While this opportunity remains open, 
bar associations might suspend efforts, by indirection, 
to shackle and nullify the administrative process. 

It is to the credit of the Bar if it is vigilant to de- 
fend the rights of the individual and to conserve a free- 
dom from governmental oppression which has been 
hardly won, and the preservation of which must be 
our constant concern. As world events so dramatically 
bring home, there is a constant struggle between effi- 
ciency, on the one hand, and, on the other hand, in- 
dividual freedom and liberty. As there develop eco- 
nomic and political pressures, governments tend to seek 
more efficient processes. These are often at the ex- 
pense of some curtailment of individual freedom which, 
it is contended, involves an inefficiency which we can 
no longer afford. It is the task of the democracies to 
find ways of increasing their efficiency without involv- 
ing any sacrifice of the fundamental rights of the in- 
dividual. It may be that, if bureaucracy does not 
stifle efficiency, administrative agencies constitute one 
of the ways of solving our problem. Certainly the 
complexities of modern society require that certain 
fields be dealt with by experts. Certainly these com- 
plexities make it impracticable for the Congress to pass 
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legislation which covers all details. To avoid rigidities 
which might be seriously disrupting, there should be 
some discretion in the working out of detailed rules. 
Furthermore, there would seem to be little serious ob- 
jection to administrative tribunals, within their respec- 
tive fields, exercising the prerogative of “judicial legis- 
lation” which has heretofore been exercised primarily 
by the courts. The intimate and specialized knowl- 
edge possessed by administrative tribunals seems pecu- 
liarly to fit them to play this role. It may also be that 
certain judicial or quasi-judicial matters should, in the 
first instance, be decided by the administrative tribunal, 
particularly if the applicable principle of solution must 
be drawn from a knowledge’of the field as a whole. On 
the other hand, there are certain types of prosecutory 
proceedings where guilt or innocence depends upon 
the omission or commission of certain acts and the 
absence or presence of certain intents, where there 
would seem to be little reason for the commission act- 
ing as both the prosecutor and judge. Such cases, 
however, represent but a small fraction of the activities 
of administrative bodies, and certainly they are not in 
themselves sufficient reasons for opposing generally the 
administrative process. 

An evolutionary remolding of certain administra- 
tive procedures is certainly desirable. To an extent 
this can be accomplished by internal changes, such as 
we have referred to, possible within the scope of ex- 
isting statutes. To some extent statutory amendments 
may be required. If so, these matters can be frankly 
discussed, first, with the commission in question, then 
with the Congress. Wherever it is felt that excessive 
and unnecessary power has been conferred, the Con- 
gress can be asked frankly to curtail that power. Such 
procedure is certainly more worthy and more apt to 
be effective than blanket efforts, by measures of in- 
direction, to cripple the entire administrative process. 


Proposed Radical Changes in 
Federal Tax Machinery 
(Continued from page 296) 


if exclusive jurisdiction were vested in the Board. The 
right to go to a constitutional court is an effective safe- 
guard even though it be not often used. 

Furthermore it seems clear that an unlawful exac- 
tion by a Collector gives rise to a cause of action 
against him personally. That being so, the due process 
guaranteed by the 5th Amendment to the federal Con- 
stitution would seem to entitle the taxpayer to resort 
to a constitutional court. The decision of the Su- 
preme Court in Graham v. Goodcell, 282 U. S. 409, 
430-431, and the earlier cases cited in that opinion, 
call for that conclusion—and it is reenforced by the 
sharp reaction of the Chief Justice and Mr. Justice 
Holmes against the suggestion made by government 
counsel on the argument of the Graham case that the 
action against the Collector was not a personal one but 
in reality one against the United States. 

CONCLUSION. 

Federal tax procedure affects directly more citi- 
zens than does any other activity of the national gov- 
ernment. The present procedure, while not without 
its faults, works reasonably well. It places no undue 


burden upon the government or the taxpayer. It per- 
mits the taxpayer to have his case tried or reviewed by 





ProposED RADICAL CHANGES IN FEDERAL TAX MACHINERY 








constitutional courts of his locality, and the personnel 
of the offices of the United States Attorneys and the 
Department of Justice enable the government to pre- 
sent its side without hardship or excessive expense. 
The present Board of Tax Appeals is only thirteen 
years old, a brief period in the life of a nation, and 
while the present procedure of the Bureau and the 
Board may give rise to some inconvenience and delay 
and the present method of review to some inconsis- 
tencies, most of these defects can be cured without so 
radical a remedy as that proposed. 

Many of the petitions to the Board are due to the 
giving of notices of deficiency near the end of the pe- 
riod limiting the time for assessment, with the result 
that too little time remains for adequate presentation 
and consideration of a protest. Many others are due 
to the Commissioner’s refusal to accept opinion evi- 
dence on values or to consider certain issues with 
respect to which he has established a rule adverse to 
the taxpayer’s contention. The timely issuance of 
notices and liberalization of the Commissioner’s atti- 
tude upon the evidence and issues referred to would go 
far toward cutting down the number of petitions. The 
large percentage of settlements made by the Technical 
Staff and the Appeals Division so indicates. 

With respect to the Board there is not, as claimed, 
any “present slow-moving jam of cases.” While in 
the past the Board’s docket has been overloaded, the 
number of pending cases was reduced from 20,017 in 
May, 1931, to only 6,306 on March 24, 1939, and the 
number may be divided among the sixteen mem- 
bers. In the fiscal year 1936-1937 5,043 cases 
were closed as against 4,055 new petitions filed, and 
in the following year 5,799 as against 4,912, making 
the docket practically current. When it is considered 
that 85 per cent of the income taxes are collected upon 
the taxpayer’s self-assessment in his return, and that 
of the more than six million returns made annually 
only 5,000, or less than one-tenth of one per cent, find 
their way to the Board, complaints of excessive liti- 
gation of federal taxes seem unjustified. 

If there be overmuch tax litigation, may not the 
fault lie rather with the frequent changes made in the 
Revenue Acts by the Congress, and the absence of ade- 
quate hearings upon and sufficient consideration of 
proposed amendments, and the extension of Revenue 
Acts beyond revenue purposes? Taking all things into 
account, the wise course to follow might well be to 
await the completion and development of the decen- 
tralization of the Bureau and the passage of time to 
permit the settling of the form and content of the prin- 
cipal parts of the taxing statutes. 


De Profundis 


“It is certain that many members, old and young, 
have ideas based on their particular experiences which 
would interest our readers. We*have from time to 
time urged the contribution of such ideas, but, un- 
happily, to very little purpose. We say again, most 
emphatically, that the Bulletin positively craves con- 
tributions—long or short. If this little journal pub- 
lished by the Association could become a journal of 
discussion with many contributors, it would be of far 
greater value and interest, to say nothing of the relief 
it would be to the editor to sit back and never put pen 
to paper.”—Bar Bulletin (Boston) 
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Bar ASSOCIATION 


Current Events 


(Continued from page 274) 


The statement points out that accu- 
rate stocktaking at the present time is 
necessary in order to enable the Bar to 
apply such remedies as may be neces- 
sary. It also refers to the notable sur- 
veys of the economic condition of the 
Bar which have already been made in 
Wisconsin and New York County, and 
to less extensive of this type 
which have been California, 
Missouri and Connecticut. 

Along with the statement an exten 
sive questionnaire has been mailed to 
each member of the State Bar. The 
lawyers are guaranteed the most invi 
olable secrecy as to their replies 


surveys 
made in 


Seventy One Years of 


Consecutive Practice 

N JUNE 4, 1939, Orville S. Gal 

breath, of the Wash., 
Bar, will have been practicing law for 
seventy-one Mr 
Charles S. Lyons, President of the Ta 
coma Bar Association, calls attention to 
case of legal longevity 
Istter. He suggests that 
the for length 


Tacoma, 


consecutive years 


this remarkable 
in the following 
this is probably 
of practice, 


record 
February 15, 1939 
American Bar Association, 

Chicago, IIl. 

Gentlemen : 

At the Lincoln Day banquet held by 
the Pierce County Association on 
the 11th of February, 1939, we had 
present one whom the Toastmaster des- 
ignated as the Dean of all practicing 
attorneys in the State of Washington. 
Some discussion arose as to whether or 


Bar 


not he might be the oldest practicing 
attorney in the United States. I refer 
to Orville S. Galbreath, who appears in 
court week and not 
infrequently carries cases to the Su 
Court of the State of Wash- 


several times each 


preme 
ington. 

Mr. Galbreath was born December 22, 
1846, Nashville, He 


got his schooling in the len 


Tennessee 
state ot 


nessee and graduated from Cumberland 


near 


University, Lebanon, Tennessee. He 
was admitted to the Bar on June 4, 
1868. Just to show you how things 
were done in those days, I quote ver- 


batim from the original document, the 
instrument permitted him to 
practice law. 


which 
STATE OF TENNESSEE, 
DAviIpsON COUNTY 
Frrst Crrcurt Court 
June 47H, 1868 
D.D. Pace 349 
Upon motion of Jo. C.-Guild Esquire 
and it appearing to the satisfaction of 


MINUTEROOK 


Galbreath is a 
character, 


the Court that O. S. 
young man of good moral 
and has attained the age of Twenty- 


One years, he was thereupon duly 
sworn as a practicing attorney and 
Counsellor of the law in the several 


Courts of this State. 
Judge Eugene Cary. 

Mr. Galbreath practiced in Tennessee 

until March of 1882 when he his 

family moved to Durango, Colorado. In 

that city he was County and City At 

term of 


and 


and for a four years 
was County Judge. 

After practicing 30 years in Durango, 
it was necessary for him and his wife 
to move to a lower altitude and they 
came to Tacoma, Washington, in Sep- 
tember, 1912. He has been practicing 
here ever since and seldom misses a day 
at his office at 633 Perkins Building, 
Tacoma. 

He has a number of interesting legal 


torney 


documents including a mortgage drawn 
in favor of a saloon keeper on the law 
books of an attorney. This instrument 
is curious in that it provided that the 
law books should be stored in the saloon 
until the mortgage was paid. This is 
not his own mortgage, however, be 
cause Mr. Galbreath never drank or 
smoked in all of the 92 years of his life. 
We have all made the resolution that 
we should be unhappy unless we see 
Mr. Galbreath come down the steps of 
the Temple of Justice in Olympia afte1 
winning a Supreme Court case at the 
His health at the present 
time indicates that this will probably 
become a reality. 

It would be appreciated if you would 
make mention of this in the AMERICAN 
BAR ASSOCIATION JOURNAL because if 
not the oldest the 
Nation in the point of years, it is our 
firm belief that he has practiced law 
for the greatest length of time. On 
June 4, 1939, he will 


law 71 consecutive years. 


age of 95. 


he is attorney in 


have prac ticed 


Very truly yours, 
Cnas. S. Lyons. 


South Dakota Adopts Amer- 
ican Bar Standards 


HE 1939 Code of South Dakota, 
which has recently been adopted by 
the Legislature and signed by the Gov- 
Bar 


admission 


ernor, incorporates the American 
Standards as to 
to the bar. South Dakota thereby be 
comes the fortieth jurisdiction within 
the the United 
States to require two years of college 
education as a prerequisite to bar ad- 


mission, and it also becomes part of a 


\ ssociation 


continental limits of 








JOURNAL 


includ- 
which 


urisdictions, 
Hawaii, 


smaller group of 
ing the Territory of 
requires graduation from a law school 
approved by the American Bar Asso- 
ciation. For the present South Dakota 
still permits law office study, but after 
September 1, 1942, no application for 
admission to the bar will be entertained 
unless based on law school graduation. 
The diploma privilege for students of 


the State University is retained until 
1948. 
The trend toward recognizing law 


school study only when it is pursued in 
a school approved by the American Bar 
Association is continuing and now em 
braces about half the States in the 
Union, with exceptions made in some 
cases as_ to local The 
improvement in legal education which 
is taking place is shown by the in- 
creased number of applications by un- 


law schools. 


approved schools for inclusion on the 
approved list. 
South Dakota also included in its 
“ 


new Code provisions a requirement that 
attorneys seeking admission on motion 
should be required to obtain a character 
report from The National Conference 
of Bar Examiners action 
taken by the Committee on Admissions 
and Grievances of the District Court 
of the United States for the District of 
Columbia brings the total number of 
jurisdictions attorneys 
are investigated by the Conference to 
twenty-six. 


Similar 


where foreign 


Practising Law Institute to 
Conduct Summer Session 


HE Practising Law Institute of 

New York City last year tried the 
experiment of a Summer Session of its 
courses for practicing (See 
\MERICAN BAR ASSOCIATION JOURNAL, 
May, 1938, pp. 402-3.) The Summer 
Session was designed to afford lawyers 


lawyers. 


practicing in other cities an opportunity 
to attend the which 
have been conducted with marked suc 
cess throughout the past seven years 
Over one hundred lawyers came from 
twenty different States, as distant 

Mlorida, Maine Nebraska. Many 
of those who attended were among thi 


Institute’s courses, 


and 


outstanding lawyers in their communi 
ties. The “students” three 
judges and two law teachers. 
The lawyers who attended were most 
They found that by reasot 
the Institute's 
solution of practical 


included 
school 


enthusiastic. 
of the 
courses 


emphasis in 
on the 
problems, local differences in procedure 
importance. Perhap 


were of minor 


the best evidence of the interest in the 
Summer Session is the fact that the 
average attorney spent over seve! 
hours each day in attendance at thes 


lectures. They pronounced invaluabl 
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the opportunity afforded by the Sum 
mer Session t cetailed ex- 
planation of the ethods employed by 
lawyers who have had years of inten- 
sive experience particular field 
Last year’s success has prompted the 
Practising Law Institute to expand the 


summer session, which will again be 
held in spacious conditioned lecture 
halls at the Hotel Astor in New York 
City for a two weeks’ period commenc 
ing July 17, 1939. Courses will be 
given in the following subjects: In- 
come tax; Real Estate; Bankruptcy and 
Corporate Reorganization; Corporate 
Practice; Labor Law; Trials Practice; 


Writing and Oral 


Argument: Accountancy: 


Trials Clinic: B 
riminal 
Prosecution, a course for District At 
Municipalities 


tornevs: Repre senting 


1 course for Corporation Counsel. 
4 two hour session of each course is 
held on 
that the 


voted to recreation, 


given daily No classes are 


Saturdays and Sundays so 
week-ends may be 
vhich this year 

ittendance at the 


doubtlessly include 


World’s Fair. 


Legal Institute Idea Continues to Grow in Popularity— 
Texas Inaugurates New Plan of Organization—Newark 


CURRENT EVENTS 


The lecturers at the Summer Session 
are the regular members of the staff of 
the Practising Law Institute. They 
have been selected for their ability to 
present their material in an interesting 
and concise fashion as well as for their 
specialized knowledge. Each course is 
given by three or four lecturers, so that 
attending have the benefit of 
diverse viewpoints. These courses are 
primarily practical. They are definitely 
They are designed for 


those 


not academic. 


mature practicing attorneys. The prob- 


lems dealt with are those which arise 
most frequently in practice. 
The Summer Session affords mem- 


bers of the Bar a convenient means of 
abreast of current develop- 
the and 
themselves with fields somewhat outside 


the scope of their usual practice. Addi- 


keeping 


ments in law familiarizing 


tional information with respect to the 
Summer Session may be obtained from 
the Practising Law Institute, which 


maintains offices at 150 Broadway, 


New York City. 


Institute Great Success—Legal Institutes for Small Com- 
munities, Etc. 


Texas Inaugurates New Idea in 
Organizing Legal Institutes 
combining forces, three Texas 


y 
RB cities are with the 


American Bar Association in arranging 
for an institute tour by Dean Herbert 
Iniversity of Penn- 


I’, Goodrich of the | 
ylvania Law School, who will speak at 


erating 


Houston, Fort Worth, and San An- 
tonio successively April 14 to 20, 
n the subject of “Law Across State 


r 


|Lines—Some Problems.”’ 

The Advanced Legal 
Education of the Legal Education Sec 
tion of the American Bar Association 
rrangements with 
1 series of institutes 


Modern 


Committee 


made preliminary 


Dean Goodrich for 
during one 


Texas, to be lucted 


trip, thus saving the time of the lec 


turer and reducing the expense to the 
ndividual associat Institutes were 
iffered to the three cities named and 
their response was immediate and en- 


thusiastic. President J. S. Bracewell 


the Houston Association, President 
thinehart Rouer the Fort Worth 
\ssociation, and President Fagan 
lickson of the San Antonio Bar have 
lready appointed committees and are 
usy in making arrangements for the 
nstitutes. Plans will include lectures 
n two days at ¢ place, the total 
period of time consumed running from 
four to six hours each institute. 

Dean Goodrich subject, “Law 
\cross State Lines,” is one of prac- 


tical Previous institutes 
on it given by him in Toledo a year 
ago, in Cleveland last fall, and in Cin- 
cinnati on March 8, 9 and 10 of this 
year, have been most enthusiastically 
Subjects include 
the “Judicial Ebb and Flow in Jurisdic- 
tion to Tax,” “A Vacation Motor Trip 
and Its Conflict of Laws Implications,” 
“The Migratory Divorce Problem,” 
and “Developing Constitutional Limi- 
tations in the Field of Law Across 
State Lines.” The schedule provides 
for an institute in Houston on April 
14 and 15, in Fort Worth on April 17 
and 18, and in San Antonio on April 
19 and 20. 

\ similar tour is being arranged at 
the present time for Professor Ralph 
W. Aigler of the University of Michi- 
gan School, whose subject is 
“Legal Relations Between Banker and 
Professor Aigler is defi- 


importance. 


received. discussed 


Law 


Customers.” 
nitely scheduled to speak on this topic 
at the University of Colorado “Law 
Day” on April 29, and several other 
engagements which can be met on the 
way to or from Colorado are now be- 
ing arranged. this 
subject at Youngstown on March 4 was 
He discussed 


His discussion of 


well received by the bar. 
there four possible legal relationships 
including bailment, agency, trust, and 
debt. Mr. Aigler is the author of a 
casebook on “Negotiable Paper and 


, 
ad 
ws 
‘ion 


Banking” and is regarded as an author- 
ity in this field. 


Richmond Plans Institute on 
Administrative Law 

The Virginia Bar Association, in co- 
operation with the Richmond Associa- 
tion and the Virginia State Bar, has 
scheduled a legal institute on three 
phases of Administrative Law for the 
28th and 29th of April. The Securities 
and Exchange Commission Act, pro- 
cedure before the Labor Relations 
Board and under the Wages and Hours 
Act, and administrative procedure in 
taxation cases including procedure be- 
fore the Board of Tax Appeals, will 
be discussed by leading Washington 
officials, among whom it is planned to 
include Chairman W. O. Douglas of 
the Securities and Exchange Commis- 
sion, Chairman J. Warren Madden of 
the National Labor Relations Board, 
and Solicitor General Robert H. Jack- 
Sessions will be held on Friday 
and Saturday and President Lewis C. 
Williams of the Virginia Bar Associa- 
tion announces that it is planned to 
make the meeting available to lawyers 
from all over the State. The Chair- 
man of the Committee is Dean Armi- 
stead M. Dobie of the University of 
Virginia Law School. 


son. 


Newark Institute Outstanding 
Success 


Another outstanding institute on the 
new Federal Rules of Civil Procedure 
is reported from Newark, New Jersey. 
The institute was held on Thursday and 
Friday, February 16 and 17, under the 
auspices of the New Jersey State Bar 
Association in conjunction with half a 
dozen county bars and the Section of 
Legal Education of the American Bar 
Association. Speakers included Edgar 
B. Tolman, Hon. Charles E. Clark and 
Professor Edmund M. Morgan of the 
Supreme Court Advisory Committee, 
Professor William W. Dawson of 
Western Reserve, Samuel Kaufman of 
the New Jersey Bar, and Alexander 
Holtzoff, Special Assistant Attorney 
General of the United States. Attend- 
ance at the four sessions varied from 
four hundred to five hundred and sixty. 
The meeting was opened by Mr. Syl- 
vester C. Smith, Jr.. who was Chair- 
man of the Committee on Arrange- 
ments, and succeeding sessions 
presided over by United States District 
Judges Guy L. Fake, J. Boyd Avis and 
Phillip Forman and by Hon. Arthur T. 
Vanderbilt, Last Retiring President of 
the American Bar Association 

A new feature of the institute was a 
discussion of recent decisions on the 
Rules by Mr. Holtzoff who since last 
fall has been editing a bulletin of the 
Department of Justice summarizing all 
subsequent decisions which interpret 


were 
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the rules. Mr. Holtzoff divided his 
discussion into the application of the 
rules to cases at issue prior to their 
adoption and the application of the rules 
to new cases. Professor Morgan de- 
voted a part of his time to the answer- 
ing of questions which had been sub- 
mitted in writing in advance of the in- 
stitute. 


Mahoning County Bar Association 
Institute 


The Mahoning County ( Youngs- 
town, O.) Bar Association in its institute 
on March 3 and 4 continued its prac- 
tice of asking law teachers of a leading 
law school to discuss their particular 
subjects. This year the University of 
Michigan Law School was chosen, and 
Professor Edson R. Sunderland started 
the institute on Friday afternoon with 
a discussion of the Federal Rules. The 
following morning Professor Lewis M. 
Simes spoke on some problems in the 
construction of wills, and in the after- 
noon Professor Ralph W. Aigler took 
as his subject “Legal Relations between 
Banker and Customers.” Over one 
hundred members of the Bar attended 
the sessions. 


Colorado Inaugurates Legal Insti- 
tutes for Small Communities 


Half a dozen State Bar Associations 
are devoting much time and attention 
to the development of small legal in- 
stitutes in various districts in their 
States as a means of creating interest 
in both the local and State Bar Asso- 
ciations. What can be done in this di- 
rection in a small community is inter- 
estingly reported by Mr. William R. 
Kelly of Greeley, Colorado, Chairman 
of the State Bar Committtee on the De- 
velopment of Legal Institutes and 
President-elect of the Colorado Bar As- 
sociation. Mr. Kelly says: 

“Lawyers of the Platte Valley are in- 
terested in advanced legal education 
and will attend a meeting in large num- 
bers when the opportunity is offered. 
This was evidenced by the response to 
the invitation of the Weld County Bar 
Association to lawyers of the Eighth 
and Thirteenth Judicial Districts to join 
in a legal institute Saturday afternoon 
and evening, February 4, 1939, at 
Greeley. There was interest that was 
genuine. Lawyers poured into Greeley 
from every direction that afternoon un- 
til the total number attending was 86. 

“The Weld County Bar Association 
sponsored the meeting in cooperation 
with the Colorado Bar Association’s 


Committee on Legal Institutes, ap- 
pointed by President Blount. The 
Weld County lawyers invited every 


lawyer of the Eighth and Thirteenth 
Judicial Districts whether a member of 
a bar association or not. One dollar was 





charged which covered the dinner, post- 
age, and incidental expense; so every- 
body paid his own way. 

“The local Committee had asked three 
men to speak on subjects of interest to 
practicing lawyers and they certainly 
filled the requirements. They were Al- 
bert J. Gould of Denver, who spoke 
on ‘Tax Highlights for the Busy 
Lawyer,’ and Golding Fairfield of Den- 
ver, who spoke on ‘Recent Develop- 
ments in Colorado Real Estate Law and 
Delivery of Deeds.’ S. Arthur Henry 
of Denver, in an after dinner response, 
furnished the third ingredient on the 
subject of ‘Lawyers, their Classification, 
and How They Are Influenced by Com- 
munity Surroundings.’ The frequent 
outbursts of his auditors showed that 
some of the sallies struck home and that 
many a truthful word is spoken in jest. 

“Time had to be called at five o'clock, 
or they would have still been asking Al- 
bert J. Gould questions to add to the 
myriad of pointers he gave on tax pit- 
falls. The interim from five to six 
o'clock was filled in by a social diver- 
sion when most of those present ad- 
journed to the Camfield Hotel for a 
mixer. After the dinner and the intro- 
ductions following it, Golding Fairfield 
turned out to have a lecture on prac- 
tical matters and developments in real 
estate law and delivery of deeds that 
stimulated as many questions as had the 
previous lecture. The meeting was ad- 
journed promptly at 9 P. M., but not 
before those present had proposed reso- 
lutions for a repetition of legal insti- 
tutes, greetings of respect to Delph 
Carpenter, long a leader of the North- 
ern Colorado Bar and for several 
months confined to his home by illness, 
and a rising vote of thanks to those 
who had been responsible for the meet- 
ings and the speaker. 

“Major C. C. Townsend, President 
of The Weld County Bar Association, 
opened the meeting, welcomed all the 
lawyers on behalf of the local associa- 
tion, and then turned the meeting over 
to me as Chairman of the Colorado Bar 
Association’s Committee on Develop- 
ment of Legal Institutes. 

“President G. Dexter Blount, of the 
Colorado Bar Association, was called on 
first to say something of the purpose of 
legal institutes and the activities of the 
Colorado Bar Association. He was 
given a fine response, as was also his 
immediate predecessor, Wilbur F. 
Denious, to whom the audience gave a 
recognition with standing applause. 

“The Junior Bar had a luncheon 
committee meeting preliminary to the 
legal institute. 

“In Northern Colorado, the recogni- 
tion for longest travel went to Max M. 
Bulkeley of Wray, and Ben L. Garman 
of Holyoke, who had each come about 


150 miles to attend. However, after all, 
the palm for longest travel had to go to 
Rafael J. Moses of Alamosa, who had 
come all the way from San Luis Val- 
ley to attend the Junior Bar Confer- 
ence. 

“The purpose of the meeting was ad- 
vanced legal education for the busy 
lawyer, but it served also a further pur- 
pose of animated renewal of acquaint- 
ance and exchange of mutual problems. 
Legal Institutes in Colorado are evi- 
dently to be the success they have al- 
ready become in some other midwestern 
States. Additional institutes have al 
ready been planned for Pueblo and the 
San Luis Valley.” 


Seattle Discusses Pre-Trial Pro- 
cedure and Evidence 

An all-day institute in Seattle was 
held on March 31 under the auspices of 
the Washington State Bar Association, 
the State University Law School, the 
State Judicial Council, and the Seattle 
Bar Association. The program of the 
meeting called for a discussion of pre- 
trial procedure by Judge Joseph A. 
Moynihan of Detroit and Judge E. D. 
Hodge of Tacoma, with the discussion 
led by Judge Robert S. Macfarlane of 
Seattle. In the Evidence field recom- 
mendations of the American Bar As- 
sociation Judicial Administration Sec- 
tion were to be discussed under the fol- 
lowing headings: Physician-Patient 
Privilege, Self-crimination Privilege, 
Survivor's Testimony Against Repre 
sentative of Deceased “erson, Opinion 
Rule, Hearsay Rule, and Scope of 
Cross-Examination. Speakers and dis- 
cussion leaders included Dean Judson 
F, Falknor of the University of Wash- 
ington Law School, Justice John S 
Robinson of Olympia, Professor John 
W. Richards of the University of 
Washington Law School, Mr. Henry 
Clay Agnew of Seattle, Mr. Elwood 
Hutcheson of Yakima, Justice Walter 
B. Beals of Olympia, Judge Charles W. 
Hall of Vancouver, Mr. George H 
Boldt, Mr. Charles H. Paul, Mr. S 
Harold Shefelman and Judge Malcoln 
Douglas of Seattle, and Mr. L. R 
Hamblen of Spokane. 

In arranging this program, the Com 
mittee endeavored to select those 
American Bar Association recommenda 
tions which seemed particularly appro 
priate for discussion in the State of 
Washington. The committee appointed 
by the State Bar Association to conside: 
these recommendations will defer its de 
cision until after the discussion at th 
institute. Every member of the Wash 
ington State Bar Association was in 
vited to attend and to participate in th« 
proceedings, there being no charge i 
connection with the institute. 
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Law List Committee Reports 


T a meeting of the Special Com 
mittee on Law Lists, held in Chi- 


cago on March 5 and 6, the 1939 edi 
tions (March and September) of the 
Rand MeNally List Bank Recor 


mended Attorneys wer approved Mr 
Howard Wintrol, Director of 
Publications of the Rand 


ge of the law list 


Company, is in char 
The National 
publisher of 


Underwriter ( ompan\ 
several insurance papers 


and magazines, filed an application for 


approval of a proposed new law list 
which is to be known as “National Un 
derwriters Blue Book of Insurance 
Counsel.” This list, which will be un 
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der the personal supervision of John F. 
Wohlgemuth and Howard J. Burridge, 
President and Executive Vice-President 
respectively, is intended to supplement 
the already wide activities of the pub- 
lisher in the insurance field will 
include only the names of lawyers ex- 
perienced and otherwise 
insurance defense counsel. 

The Special Committee on Law Lists 
invites members of the 
tender suggestions on all matters pet 
tinent to the subject within its province 
and jurisdiction. Letters should be ad 
dressed to: Special Committee on Law 


and 


qualified as 


Association to 


Lists, American Bar Association, 209 
South La Salle Street, Chicago, Illi 
nois. 


Washington Letter 


Ethics of Certain News Releases 
special committee 


= ENTLY, a 
of the St. Loui jar Asso 


concluded that the Department of Ju 


ation 


tice policy of issuing public statements 
anti-trust before the 
suits are filed in court, 
mitted to the 
tion for 


concerning suits 
should be sub 
Associa- 


an opinion as to whether this 


American Bar 


policy is ethical, in view of Canon 20 
Pending 
Profe 


Discussion of 
Litigation, of the 
sional Ethics, to the effect that 


Newspaper 


Canons of 


“Newspaper publications by a lawyer 


as to pending or anticipated litigation 


may interfere with a fair trial in the 
Courts and otherwise prejudice the 
due administration of justice Gen 
erally they are to be condemned. If the 


extreme circumstances of a particulat 
case justify a statement to the 
it is 


public, 
unprofessional to make it 
anonymously. An ex parte 
to the facts should not go beyond quo 


tation from the records and papers on 


reterence 


file in the court; but even in extreme 
cases it is better to avoid ex parte 
statement.” 

Assistant Attorney General Thurman 


\rnold has just released his recent let 
ter to Forrest M. Hemker, Esq., Chair 
man of the Special Committee of The 
Bar Association of St. Louis, wherein 
he says, in part: 
“A number of your 


cern certain particular remarks in pub- 


observations con 


lic statements: already issued. Your 
criticism is temperately phrased. A re 
ply to those specific criticisms would 


require going in cetail into the reasons 
induced Attorney 
eral Cummings and myself to believe 
that the particular statements 
necessary as a guide to the numerous 


which former Gen- 


were 


concerned in those 


interests 


directly 


prosecutions 
tion 


Such a lengthy explana- 
appears to me to be unnecessary 
your report principally 
directed to the general policy of the 
statements of antitrust There- 
with 


since appears 
cases 
fore, respect to these particular 
criticisms, I will only say that your re- 
actions are appreciated and will be kept 
in mind in the preparation of 
statements while I am 

Referring to general policy, the let- 
ter continued: 


other 
in office.”’ 


“Our primary purpose 
is to develop our prosecution policy by 
the accumulation of precedents and on 
publicly stated grounds this objec- 
tive is explained at length in my report 
for the fiscal year ending June 30, 1938, 
which appears at 54-69 of the 
\nnual Report of the Attorney General 
for that year, and in the Appendix to 
that report commencing at page 305. . .” 

As a characteristic illustration of the 
need for some sort of statements, there 
cited the Antitrust Division’s re- 
cent decision “that a number of 
plaints relating to alleged violations of 
the antitrust laws in the. fertilizer in- 
dustry, coming from responsible sources 
in many parts of the country, merited 
investigation the investigation re- 
quired us to use a large number of men 
operating in many parts of the country. 
Promptly upon the commencement of 
these activities, our office was flooded 
by demands from the press, from busi- 
nessmen, and from members of the pub- 
lic, seeking information as to our pur- 
the extent of the investigation, 
the reasons for the inquiry, the possible 
results, the and number of 
the complaints, and the contemplated 
action. Fantastic rumors circulated 
rapidly and had to be denied. 

“In such a 
debate 


pages 


was 


com- 


pe ses, 


character 


academic to 
should be 


case, it is 


whether statements 





when liti- 
Stories will 


made to the press at a time 
gation may be anticipated. 
appear in the press, and 
in the trade and among the general pub- 
lic. The only practical 
tween giving many oral explanations to 
scores of result 
ing in newspaper stories for which the 


will circulate 
choice is be 


individual reporters, 
Department of Justice assumes no ex- 
plicit responsibility 
single carefully 
uniformly to the press and to all other 
inquirers, for which the Department of 


and issuing 


prepared explanation 


Justice does take full and explicit re- 
sponsibility. Such a statement was is 


sued in connection th the fertilizer in 
vestigation 
Se A pris ite law yer 1s 


responsi 


ble only to his own clients; the Attor- 
ney General has the public for his 
client. The public and the press insist 
upon news concerning the activities of 
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ent; and important investi 


gations and prosecutions are news. In 


onsequence, interviews with the press 


oncerning departmental prosecutions 
nd investigations have been the rule 
for years As practical matter, it 
uuld not have been otherwise. In our 
public statements we have been seeking 
to reduce the nec¢ for such inter- 
views to a minimum; to assure uniform- 


persons interested; 
careful 
and to take com- 
responsibility 


ac- 


and expr for 


tatements with us.+ 


originating 
“If you agree us that any pub- 


releases explaining the anticipated ac 


tion by officials of the Department of 
ustice are necessary, it would seem to 
follow that a policy which required defi- 


reful scrutiny, and 


ivoidance of anor ty with re spect to 


such releases yrdance with the 
pecific injunction of Canon 20.” 

After expressing the belief that the 
uccessful administration of the anti- 
trust laws “requires a publicly formu- 
lated policy of p1 ution, which fol 
ows the traditi case by case 


ethod of Ar jurisprudence,” 


the Assistant Attorney General con 
tinued *Thers re yf course, some 
vho will disagree Ithough many of the 


Invention and The Law 


By HARRY AUBREY TOULMIN, JR. 
J.D., Lit.D. LL.D. 
Foreword by Judge Arthur C. Denison 


THE BOOK’S PURPOSE 


“Of what is, and what is not patentable 
invention,” says Judge Denison in his 
foreword, “the courts must finally judge 
. . - (But) one who has in mind, or easily 
at hand, the most applicable decisions 
from the appellate courts with which to 
fortify his contentions, in detail and in 
aggregate, can best serve his client—par- 
ticularly in the emergencies of the 
trial . 


PLAN OF THE BOOK 


To provide for the trial table in a single 
volume, a summary of the findings of the 
courts in succinct, helpful, and reasonably 
complete form. The author’s ordered pres- 
entation consists of (a) A statement of 
the principle at issue, supported by (b) 
Quotations from the opinions of the Su- 
preme Court of the United States and 
of the various United States Circuit 
Courts of Appeals; and (c) Citations of 
leading United States Circuit Courts of 
Appeals cases on the subject and of cases 
from the British courts. 


CURRENT EVENTS 


most distinguished members of the Bar 
most experienced in the administration 
of the antitrust laws, have informed us 
that our policy of public statement is 
essential to fair prosecution because of 
the special character of the antitrust 
laws. Whether the policy is right or 
wrong is, of course, open to debate. 
Nevertheless the administration of the 
law by the Attorney General cannot be 
authoritatively governed by a canon of 
ethics passed and interpreted by a 
group of private citizens, however pub- 
lic spirited they may be. Candor, 
therefore, compels us to raise a ques- 
tion of the propriety of submitting this 
question of public policy to the griev- 
ance committee of the Bar. We say this 
not by way of criticism of your report, 
the friendly character of which we ap- 
preciate, but only because the public 
character of our office compels us to 
raise it. 

“The propriety of criticism of our 
policy by the Bar, as opposed to au- 
thoritative ruling, is unquestioned. The 
Attorney General and the Assistant At- 
torneys General are under a plain duty 
to take careful account of any criticism 
of their conduct made in good faith by 
citizens of the United States. Criticism 
from the Bar is naturally to be wel- 
comed; but the membership of critics in 





I. Background of Inven- 
tion 

. General Characteris- 

tics of Invention 

What is Invention 


I 


Il. 
IV. 
A 


What is not Invention 
British Rule on Util- 
ity and Novelty 
Bibliographies, Indexes 











“A veritable repository of usable 
quotations . . . Novel arrangement 
cannot fail to be useful in the con- 
duct of litigation.”—Boston Univer- 
sity Law Review. 


“A reference to abundant author- 
ity.” — University of Pennsylvania 
Law Review. 


“Interesting and instructive read- 
ing.”"—Notre Dame Lawyer. 






the Bar is relevant simply because of 
the special capacity for intelligent com- 
ment presumed to arise from their pro- 
fessional knowledge and experience.” 


Dean Rutledge to Circuit Court 

The nomination of Dean Wiley 
Blount Rutlege, of the College of Law 
of the University of Iowa, to be a Jus- 
tice of the United States Circuit Court 
of Appeals for the District of Colum- 
bia was as well received locally as could 
be expected in view of some feeling 
that a District of Columbia man should 
have been designated for the position. 
The dual character of this Court, con- 
sidering both the local and _ national 
range of its work, always has been a 
source of differing opinions at times of 
appointments to its bench. It is said to 
be one of the most important in the 
judicial system, in view of its handling 
many cases involving Government de- 
partments and the constitutionality of 
federal laws. 

Dean Rutledge became a member of 
the American Bar Association in 1932. 
He was born July 20, 1894 at Clover- 
port, Kentucky. After attending pre- 
paratory school and college at Marys- 
ville, Tennessee, he went to the Uni 
versity of Wisconsin where he received 
his A. B. degree in 1914. After teach 





“Method of approach is peculiarly 
helpful in dealing with the subject 
of invention.”—Commercial Law Jour- 
nal. 


“This reviewer believes that 
this chapter ought to be read by 
every lawyer who is at all interested 
in one of the things which has greatly 
contributed to this country’s economic 
development — the American patent 
system.” — Edward S. Rogers, The 
American Bar Association Journal. 
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HERBERT J. WALTER 
When Impeachment Examiner and Photographer of Questioned Documents 
Fails (Handwriting Expert) 

100 NORTH LA SALLE STREET, CHICAGO 

Have you ever lost the benefit of George B. Walter, Associate CENtral 5186 
impeachment of a witness, whose tes- “Thirty Years Experience’”’ 
timony was taken by deposition with 
signature waived, by reason of the 
inaccurate, hesitant or toneless read- He is quoted as having said “I am not sure his appointment on the nomination 


ing of shorthand notes by an incom- a radical in any sense of the word. But sent by the President to the Senate a 
petent reporter called to prove the I cannot remain blind to the ills of the few days ago. The subcommittee of 
contradictory statements ? Because rate present system, and I am interested in western Senators chosen to investigate 
sates provi, for amination and | Seeing them remedied as far as possi- the nominee recognized that the more 
even more care is required in the se- ble.” formative years of his life were spent 
lection of a reporter than other pro- Dean Rutledge is reputed to be one in the West, although his legal resi- 
fessional services. The better report- of the most brilliant lecturers at the dence was established in Connecticut in 
ers are usually members of the University of Iowa; and he has a repu- 1928. Mr. Douglas has been a member 
SOaTane ASE arn RE- tation for tolerance and courage of of the American Bar Association since 
a. — convictions. He is said to be an able 1932. 
executive, a humanist and a man with Mr. Douglas’s accession to the Su- 
a great social sympathy, possessing preme Court brings the average of the 
>. Gaw, Secretary, more interest in human welfare than nine Justices’ ages down to 62, whereas 
Elkhart, Indiana abstract facts of law. He is quoted as jit was only slightly less than 72 two 
having said: years ago. An editorial writer in the 
“Democracy is a perpetual compro- Washington Star thus summarizes Mr. 
mise, ever shifting in its major inci- Douglas and his handling of the diffi- 
dence upon particular human interests, cylt job as Chairman of the S. E. C. 
between security and change. What it jp administering a law which was ex- 
gives or permits us today, it takes away tremely unpopular with most of those 
tomorrow. But it always brings to us affected by it: “A zealous champion of 
and to others new freedoms to take the the rights of investors, Mr. Douglas 
While a professor of law at Washing- place of those which vanish with the has nevertheless popularized himself 
ton University School of Law, at St. Past What men lose today as individ- with the financial community by his un- 
Louis, Missouri, he established a legal uals they gain tomorrow as groups. failing industry, his marked fairness of 
aid clinic through which persons in Thus democracy fills tomorrow with Op- mind and his refusal to permit his sym- 
need could obtain legal aid upon pay- POFrtunities just as glorious as it gave Hathy for the investor to lead him into 
ment of small fees. " us yesterday. Its work is never fin- abcurd attempts at regulation. His 
It is understood that the selection of ished. It is only beginning.” common-sense outlook in this respect 
Dean Rutledge was largely due to At William Orville Douglas was revealed when, in stating his de- 
torney General Murphy’s recommenda- There was no reason to doubt from termination to fight market manipula- 
tion of him. Recently he completed an the beginning that Mr. Douglas would tion fraud in all forms, he added 
intensive study of the social significance be promptly confirmed as a Justice of that ‘we cannot provide sound busi- 
of private corporations and their rela- the United States Supreme Court. His ness judgment, nor can we save a fool 
tion to the Roosevelt administration. outstanding qualifications seemed to as- from his folly.’” 




















ing in high schools for some years, he 
attended the School of Law of the Uni- 
versity of Colorado, at Boulder, receiv- 
ing his LL. B. degree there in 1922. 
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